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EJIEMEHTHU NMNO30BY B rOCNOAAPCbKUX CIMPABAX

BianoeiaHo Ao cr. 124 KoHcTuTyuii YkpaiHu [1] Ta 3akoHy
YkpaiHu “[po cyaoycTpii Ta cratyc cyaais” [2] B YKpaiHi
Jie cuctema rocnoAapcbkux CyAiB, Ha AKY MOKNAAEHO BM-
pilLEHHA CYA0BMX CMOPiB, WO BUHMKAIOTb MiX Cy6’eEKTamu
rocriogaptoBaHHA. OpMcAMKLIA CyaiB NOWMPIOETLCA HA BCi
NpaBoOBiJHOCHHM, WO BUHUKAIOTb B AEpHaBi.

Cratta 1 [ocnoAapcbKoro npouecyanbHOro KoAekcy
YKpaiHu BM3HAuae, WO MiJNpMEMCTBA, YCTaHOBM, OpraHi-
3auii, iHWi IpuANYHi 0COOM (TaKoXk iHO3EMHI), rpoMasaHM,
AKi 34IMCHIOTb MiANPUEMHMLIBKY AiANbHICTb 6€3 CTBOPEHHSA
I0pPMANMYHOI 0CO6GM 1 B YCTAHOB/JIEHOMY MOPAAKY HabBy/u
crarycy cy6’eKra mignpMeEMHULIbKOT AiAnbHOCTI (gani - mig-
NpMEMCTBa Ta OpraHisauii), maloTb NpaBo 3BepTaTUCA Ao
rocrnoAapcbKoro cyay 3rigHo 3 BCTAHOB/IEHOIO MiABiAOMYICTIO
rocrnoJapcbKMX Crpas 3a 3aXMCTOM CBOIX MOPYLIEHMX abo
OCrOploBaHMX MPaB i OXOPOHIOBAHUX 3aKOHOM iHTEpeciB, a
TaKoX ANA BXUTTA NepegbaveHnx umm Kogekcom 3axogis,
CMPAMOBaHMX Ha 3anobiraHHA NpaBoOMNOPYLIEHHAM. Y Bu-
nagkax, nepeg6ayeHux 3aKoHOAaBYMMM aKTammn YKpaiHu,
[0 rocrnoJapcbKoro cyay MaioTb NpaBo TakoX 3Beprarucs
JepaBHi Ta iHWi opraHu, ¢i3nyHi ocobu, AKi He € cyb’ek-
Tamu MiANPUEMHULBKOT AianbHOCTi [3].

Came Mo30B € MnpouecyajbHUM 3acCO60M 3BEPHEHHA [0
CyAy 1 3aXMCTy NpaB i 3aKOHHMX iHTepeciB cy6’eKTiB rocrno-
JaploBaHHA, a BiTaK, OKpeMoi yBaru 3ac/yroBye po3raaj
NMTaHHA NPO €/1EMEHTH NO30BY.

MerTolo cTaTTi € aHanis TeopeTMYHMUX MOOKEHb rocno-
JapCbKOro npouecyasbHOro npasa WoAo Mo30oBy B rocro-
[apCbKOMY NPOLECi Ta BUABNEHHS MOT0 CKNAA0BMX, & TAKOX
TEOPETMYHMX MOJIO¥EHD, WO A03BONAITb KnacudikysaTu
BiAMOBIAHMI MO30B Y rOCMOAApCbKOMY MPOLECYanbHOMY
npaBi. Y KOHTEKCTi AOCNiA}yBaHOro NMTaHHA He 6yje pos-
rnagarmca opma, B AKY BTAIETbCA NO30B, i, BiANOBiAHO,
€/1EMEHTH Ta NOPAA0K 0POPM/IEHHA MO30BHOI 3aABM B roC-
noJapcbKoOMy MpoLeci.

Okpemi MMTaHHA MO30BY B rocrnojapcbKoMy npoueci
Oy M NpeAMETOM POo3riaay TakuX BYEHMX, AK H.A. AGpamoB,
N.M. HikoneHko, C.M. NoauepkosHui, O.l. XapuToHoBa.
ABNATL iHTEpPEeC TaKoX i 3400YTKM TaKMX BUEHUX-NpoLEe-
cyanicTiB y ranysi UuBifibHOro npouecyaabHOro npaea, AK
C.B. Bacunbes, 10.C. YepBoHui, M.7. LWTedaH Ta iHLi.

3aranom, JyMKM BYEHMX CTOCOBHO €/1EeMEHTIB MO30BY
6arato B YoMy CxoAATbCA. Y mpolecyanbHii niteparypi,
AK Y rocrnoAapcbKii, Tak i UMBIi/IbHIM, BUPI3HAIOTb Kislbka
eNemeHTiB no3oBy. BuAainawTb AK TpboXxenemeHTHy, TakK i
[BOE/IEMEHTHY CTPYKTYpY No3oBy. Tak, enemeHTamm rnosoBy
€ MOro CTPYKTYPHi CKNaZl0Bi, fIKi CYKYMHO BU3HAYaloTb MOro
3MmicT, €: a) npeameT no3oBy; 6) miagcTasu nososy [6, 188].
EnemeHTH No30By BM3HAYal0Tb MO0 BHYTPIlLHI crneuudiyHi
03HaKM, MICTATb iHopmaLilo Npo cy6’eKTUBHE MpaBo, L0
notTpebye, 3a AyMKOI0 Nno3uBava, CyJOBOro 3axucTy, Npo
chaKkTUUHiI 0BCTaBMHM, Ha AKMX GaslyeTbCA BMMOra, LIO 3a-
aBnAaeTbea [7, 220].

O.l. XapuTOoHOBa BMAINAE TPU €neMeHTa CTPYKTYpH o-
30BYy - NpeaMmeT, nigcraea, 3mict [8, 185]. NoaibHa Touka
30pY iCHYE 1 Y UMBI/IbHINM NpouecyanbHilt niteparypi [4, 323;
5, 219]. Touyku 30py LIOAO TPbOXENEMEHTHOI CTPYKTYpU
nososy AoTpuMYeTbCA 11 /.M. HikoneHko [10, 145-146].

lpeameT No3oBy - Le YacTMHA N030BY, AKA XapaKTEPU3YE
marepianbHO-NpaBoBy BMMOrY Mo3uBaya A0 Bignosigaua,
LLOAO AKOT M03MBAY NPOCUTb CyA YXBa/IMTU CY0BE PilUEHHA.

Apiwsok B. .
Mig npeameTom Mo30BY PO3yMiloTb MartepianbHO-MpaBoBy
BMMOTY Mo3uBaya Jo Bignosigaya, Lo BUNIMBAE 3i CMipHUX
npaBoBigHOCHH [ 5, 219]. MoaibHa To4Ka 30py 3BOAUTLCA [0
TOro, WO NpeAMET MOo30BY - Lie HOro YacTuHA, AKa MiCTUTb
martepianbHO-NpaBoBY BUMOrY Mo3nBadva A0 BiJnoBsija-
ya [9, 133]. Npeamert no3oBy - Le maTepia/ibHO-NpaBoBa
BMMOra no3usava Ao BiAnosigava, WoA0 AKOI CyA MOBUHEH
NPMIHATK pilieHHA [8, 185]. 3 Touku 3opy J.M. HikoneHko,
npegMeT No3oBy - Le maTepiasbHO-NpasoBa BUMoOra nosu-
Baya Ao BiAnoBigaya, Aka BUNIMBAE 3i CMipHOro marepianb-
HO-MPaBOBOr0 BiAHOLWEHHS i 3 MPMBOAY AKOT FOCNOAAPCHKMI
CYA MOBMHEH NPUMIMHATK pilleHHA B cripasi [10, 145].

Lo crocyeTbeca migcTasu Nno3osy, CKNajaloTb OPUANYHI
hakTM martepianbHO-NPaBOBOr0 XapaKkTrepy, Lo BU3HAYa-
I0TbCA HOPMaMM MaTepiasibHOro Npasa, AKi BPEry/1b0BYIOTb
CnipHi NpaBOBiAHOCUHM, iX BUHUKHEHHA, 3MiHY, NpUMNU-
HEeHHA; AoKa30Bi akTu, Lo TicHO NoB’A3aHi 3 daKTamm
maTepianbHO-NPaBOBOro XapaKkTepy, Ha NigcTaBi AKMX
MOHa 3pobUTH BUCHOBOK NPO X HAABHICTb YK BiACYTHICTb
(y cnpaBax npo BCTaHOBNEHHA GaTbKiBCTBA, (PaKTU BEAEHHSA
cninbHOro rocrnofapcrea Touwo) [4, 324].

MiactaBolo No3oBy € o6cTaBUHKU (lopuAUYHi akTu), 3
HaABHICTI0 @00 BiICYTHICTI0 AKMX 3aKOH MOB’ A3YE BUHWUKHEH-
HA YM MPUMNUHEHHA MmaTepiajbHO-NPaBOBUX BiAHOCHMH MiX
cTtopoHamu [5, 220]. IHwa TouKa 30py 3BOAMTLCA [0 TOro,
Lo nigcTasa Nno3oBy - Lie YacTMHa Mo30By, AKa Bijobpaxae
06CTaBUHU, AKMMM NO3nMBay OGI'PYHTOBYE CBOI BMMOIM
M AOKa3u, WO NigTBEpAXYTb no3os [9, 133]. Migcrasa
Mo3oBYy - Lie 06CTaBMHU, AKUMM NO3MBAY OOI'PYHTOBYE CBO1
Bumorn [8, 185]. /.M. HikoneHko 3a3Hauvae, Wo nigcrasa
Mo3oBYy - Lie BKa3aHi No3uBayem o6CTaBUHM, AKMMU BiH, AK
3 I0pUAMYHMMM (DaKTamM, 3B’ A3YE CBOIO maTepianbHO-Mpa-
BOBY BUMOI'Yy a60 NPaBoBiAHOLLEHHSA 3arajioM, Lo CTaHOBUTb
npeamet nososy. lpuM LbOMy aBTOpKa PO3Pi3HAE BMAM
nigcrae nososy: pakTUYHI MiACTaBM i NpaBoBi MiacTaBsM.
Mepuwi - ue pUAMYHI HaKTH, Ha AKUX I'PYHTYIOTLCA MO30BHI
BMMOTM, APYri - L€ NOCUIAHHA B NO30BHiH 3aABi HA 3aKOHM
Ta iHWi HOPMAaTMBHO-NPABOBI aKTU, HA AKMX I'PYHTYETbCA
BMMora nosusava [10, 145].

AKWO po3rnagaTv TPUUNEHHY CTPYKTYpYy MO30BY, TO
Heob6XigHO 3a3HayMTM MpPO 3MIiCT MO30BY. 3 TOYKM 30pYy
npouecyanictis, Aki NpeacTaBAATb LMBINbHMIA NpOLEC,
3MiCTOM NO30BY € 3BEPHEHA [0 CYAy BMMOra nosusava npo
3[iMCHEHHA CyAoM MEBHMX AiM i3 3a3HauYeHHAM crocoby
CyZ0BOro 3axucry [4, 324].

3micT Mo3oBy - Ue 4YacTMHa No3oBy, fAKa BigoGpaxae
3BEpPHEHY A0 Cyay BMMOrY MpO 34iMCHEHHA NEBHMX AiM,
MoB’ A3aHMX i3 3aCTOCYBaHHAM KOHKPETHMX CMOCO6iB 3aXUCTY
NopyLIEHOro, OCMOPEHOro Y1 HEBU3HaHOro npasa [9, 133].

Ha pymky O.l. XapuMTOHOBOI, 3MiCT MO30BY - Le BUA
CyZ0BOr0O 3aXMCTy, 3a AKMM NO3MBaY 3BEPTAETbCA A0 Cyay,
3BEpHEHa A0 CyAy BMMOra Mo3uBaya Mpo 34iMCHEHHA cy-
[OM MEBHMX Ail 3 3a3HaYeHHAM crocoby CyAOBOro 3axu-
cry [8, 187].

J1.M. HikoneHko BBaxae, 10 3MiCT Nno3oBy - Le Aii cyay,
Npo 34iMCHEHHSA AKMX MPOCMTb MO3MBay Yy MO30BHIM 3aABi
NPy 3BEPHEHHI 3a 3aXMCTOM NOPYLUEHMX 860 OCMOPIOBAHMX
npaB [10, 146].

BignoeiaHi enemeHTH no3oBy i, 3o0Kpema, NnpeameT ro-
30BY 03BO/AE KnacndikyBaTM NO30BU Ha NEBHI BUAM. Tak,
BMAiNATb MO30BM NPO BU3HAHHA, NP0 NPUCYAXKEHHA, NPO
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nepeTBopeHHs [10, 146]. Caia 3a3HaumMTH, WO TaKMUM Noain
€ TPaAMLiMHUM AK 418 HAYKM LMBINbHOTO, TaK i rocnojap-
CbKOro MpoLecyanbHOro npasa.

OTxe, aHani3 i po3yMiHHA €/1eMEHTIB MO30BY A€ MOX-
NIUBICTb HE TiNlbKM yYaCHUKaM CMipHMX NpaBOBiAHOCMH
npasn/bHO CPOPMY/OBATU CBOT BUMOIM, 3POBUTH aKLEHT
Ha MeBHiN A0oKa3o0Bil 6asi, o6paTu Crocib 3axucTy CBOiX
MopyllEHMX abo HEBM3HAHWUX NpaB, aje TakoX i cyay Ak
opraHy, Ha sIkMi MOK/JaAeHo 06OB’A30K BUPILLEHHS rocro-
JapCbKOro Cropy, NpaBu/IbHO BU3HAYMTUCA 3 XapaKTepPOM
CMipHUX NPaBoOBiAHOCKH, (baKTamK, Ha AKi CMMPatOTbCA yyac-
HMKM MPOLIECY Y CBOIM A0KA30Bi AiANLHOCTI, i B KiHLLEBOMY
MiACYMKY CMPUAE YXBa/JIEHHIO 3aKOHHOIO, 06I'PYHTOBAHOIoO
Ta BMOTMBOBAHOIO CY/ZJOBOIO PilE€HHA.

Cnig noroanMTUCA 3 TUMM BYEHMMU, AKi BUAINAIOTb 3MmiCT
Mo3oBy AK HOro HEOOXiAHY CKNAAOBY, OCKiIbKM HEPIAKO B
CYAOBiN NPaKT ML 3yCTpivaloTbCA BUMAAKM BiAMOBM B N030Bi
BHAacCNiAoK HenpaBu/ibHO 06paHOi (hOPMM 3aXMCTY CBOMO
MopYyLLEHOr0, OCMIOPEHOro abo HEBM3HAHOMO Mpasa.

lpaBunbHE BM3HAYEHHA NpeaMeTy NO30BY HepigKo
Ja€ MOX/IMBICTb BU3HAYUTUCA 3 BUAOM MO30BY, a BiaTak, i
3micTom no3oBy A5 HaUGiNbl echEKTMBHOIO 3aXMCTY CBOIX
npas i 3aKOHHMX iHTepeciB.

Yci iHwWwi npo61emu, NoB’ A3aHi 3 JOCNIAKEHHAM e/lEMEH-
TiB MO30BY B rocnoAapcbKmMx NpouecyasbHUX BiJHOCHMHAX,
30KpeMma oo iHLWMX Kaacudikallii no3oBsis, BUXOAATb 3a
MEXi L€l CTaTTi M CTAHOBNATb MEPCMEKTMBHI HaMpPAMKK
noAanblUMX HAyKOBMX PO3BiAO0K.
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