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MoHorpadis npucCBSiY€HAa MHUTAHHIM aJIMIHICTPATUBHO-IIPABOBUX 3acaj
3a0e3MeueHHs] B YKpaiHl 3aXHUCTy OO’€KTIB aBTOPCHKUX 1 CYMDKHUX MpaB, ILIO
BUpaxeH! y mu@posii ¢opmi. BHUCBITIEHO 3araibHOTEOPETUYHI Ta TPAKTUYHI
NUTaHHS 3a0€3MeYeHHs] 3aXUCTy OO0 €KTIB aBTOPCHKUX 1 CYMDKHUX TIpaB, IO
BUpaxeH1 y uudposiit popmi. JlochnipkeHO ICTOPUYHUNA NUISIX IHCTUTYTY 3aXHUCTY
aBTOPCHKUX 1 CYMDKHHMX TpaB Ha TEPUTOPIi CydyaCHUX KpaiH, TakuxX K YKpaiHa,
CHIA, xpain 3axigHoi €Bpomu. 3BEpHEHO OCOOJMBY YyBary Ha pPO3BHUTOK
aMIHICTPAaTHBHO-TIPABOBUX BIJIHOCHH MO0 3aXUCTy HHUGPOBUX 00 €KTIB
aBTOPCHKHUX 1 CyMIKHHUX IIPpaB. BCTaHOBIEHO 0COOIMBOCTI TPABOBOT'O PETYJIFOBAHHS
ICHYBaHH$ 00’ €KTIB aBTOPCHKHX 1 CYMI>KHHX IPaB, 10 BUpakeH1 y U poBii hopmi.

JlocniKeHo 3MICT MPaBOBIAHOCUH y cepi 3a0e3neueHHs 3aXUCTy 00’ €KTIB
aBTOPCHKUX 1 CYMIKHUX IpaB, 110 BUpaXeH1 y Hu@poBiil popmi, ckiagy, cTaTycy
Cy0’€KkTiB, SKI NOpPUIMAlOTh Yy4YacTh Ta 3aXOJIB aJMIHICTPAaTUBHO-IIPABOBOI
BIJINOBIJIAJIHOCTI 32 NPABOMOPYILIEHHA B JaHid cdepi. Y3araabHEHO HAyKOBI
MOTJISIIM 1IOJI0 BHU3HAYEHHs 1H(GOpPMAIIHHOI Ta MPaBOBOI MPHUPOJIU 00’ €KTIB, IO
BUpaxeH1 B udpoBiit hopmi.

BceranoBneHo, 1o y cywacHiii Haylll HEMae €IUHOi JYMKH CTOCOBHO
kiacudikaiii eJIeMEeHTIB MeXaHI3My MPaBOBOrO peryitoBaHHA. J[o cTpykTypu
MEXaHI3My  aJMIHICTPAaTUBHO-TIPABOBOTO  PETYJIIOBaHHS  BXOJSATH  HOPMHU
aJMIHICTPAaTUBHOTO TIpaBa, SKI OO0 ’€KTUBHO BHUPAXKEHI B 3aKOHaX Ta IHIIMX
HOPMATUBHUX aKTax, aAMIHICTPaTUBHI MPABOBIIHOCUHU, aKTH 3aCTOCYBaHHS HOPM
aJIMIHICTPaTUBHOIO TpaBa, aKTH TIyMAyeHHS HOPM aJMIHICTPAaTUBHOIO MpaBa,
MIPaBOCBIJIOMICTh, IPABOBA KYJIbTYpa, 3aKOHHICTb.
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BCTYII

CydacHa NMBUTIZAIlS XapaKTepU3YEThCs 1H(OPMALIMHUM €TarnoM CBOTO
po3BuTKy. lHdopmariiiine  CycmiibcTBO, AK€  TPUUNNIO  HA  3MiHY
MOCTIHAYCTpiaTbHOMY, € HOBOIO (Da30i0 B ICTOPUYHOMY CTAHOBJICHHI ITMBLII3AIlii,
sKa XapaKTePU3y€eThCs 3pOCTAaHHIM POJIi KOMYyHIKaIliH, 1HQOpMaLiifHIX MPOIYKTIB
Ta TOCIYr y BaJOBOMY BHYTPIIIHbOMY NpPOAYKTI JepxaBu. [ Hboro €
XapaKTepHUM 1CTOTHE 3pOCTaHHs pouii iH(pOpMallii Ta 3HaHb y KHUTT1 CyCHIIbCTBA,
SK TIPOAYKTIB BUPOOHUIITBA. XapaKTEPHOIO PUCOIO 1HPOPMAIIIHHOTO CYCITILCTBA €
BUHUKHEHHS TJIOOQIbHOTO 1HGOpPMAIIHOTO TPOCTOPYy, SAKUK 3abe3medye
e(heKTUBHY B3aEMOJIII0 TPOMAJsSH, HAJa€ IOCTYN JO CBITOBUX 1H(pOpMaIiiHuUX
pecypciB, a TAKOXK CITY>KUTb JJIs1 33JJ0BOJIEHHS OTPEO B MPOAYKTAX Ta MOCIYTaX, 110
HOCSITh HEMaTEPlAIbHUM XapaKTep.

[Ipouiecu iHdopmaTH3alii, MO BIAOYBAIOTECA B CYYaCHOMY CYCILIBCTBI,
BUMAraloThb PO3BUTKY [PABOBUX IHCTUTYTIB IHTEJIEKTYaJlbHOI  BJIACHOCTI
aBTOPCHKOTO MpaBa Ta JICTAIBHUX MEXaHI3MIB iX 3aXUCTy. AKTUBHO PO3BUBAETHCS
dbeHoMeH 1HpopMaTH3allii, SIKWM MOCTABUB PsAJl MPUHIIMIIOBO HOBUX 3aBJaHb Ta
NUTaHb TEepel CyCHUILCTBOM Ta JIEpKaBOK B LIJIOMY, SIKI BUMAararoTb CBOIO
BUPILIEHHS Ha TEOPETUYHOMY DiBHI, B TOMY YHMCJl B Hayll aJMIHICTPATHBHOIO
npasa.

Jlo HuxX, 30Kpema, HajeXaTb NHUTAaHHA I[PABOBOIO  PETYJIIOBAHHS
dbyHkuionyBaHHa  (alI000MIHHUX MEpEeX, BH3HAUCHHS TMOBHOBAXEHb Ta
IOPUUYHOI BIAMOBIAAIIBHOCTI OMEPATOpiB Mepex IUdpoBOro 3B’sI3Ky Ta iX
aOOHEHTIB, TPOOJEeMH TPaBOBOi KBamidikaiii BHKOPUCTAHHS 1H(OpPMAIIHHUX
00’€KTIB B aBTOMATU30BaHUX TMpoIiecax 300py Ta 00poOku iHpopMmailii, mpolaemMu
KBamidikaiii mpaBonopyiieHb B cdepi 1HTENEKTyaabHOI BIACHOCTI, CKOEHUX 13
3aCTOCYyBaHHSAM U(PPOBUX 3aCO01B.

AKTYaJTbHUMH € TEOPETUYIHI TUTAaHHS PO3BUTKY aBTOPCHKUX IMPABOBITHOCUH B
CydyacHOMY 1H(OpPMALIIITHOMY CYCHUIBbCTBI, SIKI CTaBJSATh 3aBJIAaHHS PO3POOKH
MPaBOBUX CIOCOOIB 3aXKCTY IMpaB Ta 3aKOHHUX 1HTEPECIB aBTOPIB, BUKOHABIIIB Ta
IIPaBOBJACHUKIB, & TAaKOXX KOPHUCTYBaudiB CTBOPIOBAHUX TBOPIB, 30€pexKeHHS
KyJbTYpPHOI CHAAIIMHNA YKpaiHH Ta 3a0€3Ne4YeHHs JOCTYMY J0 HET.

JloBoIMTbCST KOHCTaTyBaTH, LI0 NIPaBOBE PETYJIOBaHHS B JAaHiil cdepi
CYCHIJIbHUX BIJHOCHH II[€ HE OTPUMAJIO TOTO PIBHS, KWW J103BOJISIE 3a0€3MEUNTH
HAJICKHUM 3aXHUCT 1HTEJICKTYyalIbHOI BJIACHOCTI MPU CydacHOMY iH(OpMAIIITHOMY
0OMiH1, @ pO3BUTOK TEXHOJIOT1i BUIIEPEIKAE 3MIHY IMOBEIHKOBUX YCTaHOBOK. Mae
MICII€ HE3aKOHHE BUKOPHUCTaHHS 00’ €KTIB aBTOPCHKOTO MpaBa Ta CyMIKHHUX IPaB,
Mo BHUpaXeHI B 1udpoBiid ¢opMi, HE 3a0€3MEUYIOTHCS BHUMOTH IPABOBOI
periaMeHTariii Mi>KHApOJHOTO Ta HAI[IOHAIBHOTO PIBHIB Ha MPEAMET 3aXUCTY
aBTOPCHKUX Ta CYMDKHUX TIPaB.

[Mudposa npupona iHbopmaliiHux 00’€KTIB, 10 3aXUIIAIOTHCS MPABOBUMU
HOpPMaMH 3aKOHOJABCTBAa IMPO I1HTENEKTyallbHy BIACHICTh, ICTOTHO 3MIHMJIA
napagurMy aBTOPCHKOTo mpaBa. O0’€KTH aBTOPCHKOTO MpaBa CTall PO3TISAATUCS
aK 1H(dOopMallis, 110 HaJlJIeHa TIEeBHUM CTaTycoM Ta Oepe ydacTh B IJI00aJIbHOMY
iHopMmartiitHomy o6wmiHi. lle mocraBmio mepea MpaBOBO HAyKOK MPOOJIEMHU
nomyky ¢opM Ta METOIIB YJIOCKOHAJEHHsS TMPAaBOBHUX MEXaHI3MIB 3aXUCTY
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aBTOPCBKUX IPaB 3 ypaxyBaHHSM SIKICHO HOBUX YMOB, OOYMOBJIEHHMX IOSIBOIO
rI100aNbHUX HU(POBUX CUCTEM 3B SI3KY.

3actapinicTb BUPOOJIGHOTO B TeOpli Ta MPaKTHUIl MOHATIMHOrO amapary
CTBOPIOE CKJQJHOCTI B TIPaBOBOMY peryJjlOBaHHI, IIPaBO3aCTOCYBaHHI Ta
IPU3BOJIUTH JI0 MPABOBUX KOMi3iH. J[aHi mpoOaemMu HOCATh MIKTalTy3€BUI XapakTep,
OCKIUIbKHM 3adinaiTh cepu SK aaMiHICTPaTUBHOTO, Tak ¥ iHQoOpmalliiiHoro ta
UBIJILHOTO MPaBa, a TAKOX P PI3HUX TEXHIYHUX HAYK.

CyuacHi 1H(hOopMaIriiiti BITHOCUHHU XapaKTepU3yrThCs CBOE€IO
VHIBEPCAIBHICTIO Ta  TIJOOAJBHICTIO B CHJIy  TPAHCKOPJIOHHOCTI  Ta
EKCTEPUTOPIAIbHOCTI ICHYIOUHMX 3aco0iB TeinekoMmyHikaiii. Ile oOymormroe
TEOPETUYHY 1 MPAKTUYHY 3HAYUMICTh JOCIIDKEHHS Croco0iB, opM Ta METO/IIB
3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CYMIKHHX IPaB, 110 BUpaxkeH1 B U(PoBiH Gopmi.
InTerpamis Ykpainu y cBITOBY cucteMy iHGOpMAIIHUX BIHOCHH 3yMOBHUJIA
HEOOXIJHICTh BpaxyBaHHs JOCBIAY IX MIKHApOJHO-IIPABOBOIO PETYJIIOBAHHS Ta
IIPOBEICHHSI OPIBHIBHO-IIPABOBOT0 aHAII3Y (hOPM, METO/IIB 1 CIIOCOOIB iX 3aXHUCTY
3apyOIKHUMH KpaiHaMu Ta B Y KpaiHI.

BuBueHHs crienn(ikv BUKOPUCTAHHS Ta MOLIMPEHHS 00’ €KTIB aBTOPCHKUX 1
CYMDKHHX IpaB, U0 BUPAKEHI B HUQPPOBI (opmi, Ta BUPOOJIECHHSI ONTUMAIBHUX
IIPaBOBUX MEXaHI3MIB iX 3aXHCTy aKTyali3ye MpeACTaBIeHE TOCTIIKEHHS Ta HaJla€e
oMy TeOpeTHUYHE 3HAYCHHS Ta MPAKTHYHY CIIPSIMOBAHICTb.



PO3a1JI 1
TEOPETUKO-ITPABOBI OCHOBU 3ABE3IIEYEHHSA 3AXUCTY
OB’EKTIB ABTOPCBKUX I CYMI’)KHHUX ITPAB, 11O BUPAKEHI ¥
IU®POBINA ®OPMI
1.1. CraHoBJieHHS Ta PO3BUTOK ()eHOMEHY 3aXHUCTY 00’ €KTIB ABTOPCHKHX i
CYMIKHHX NPaB, 10 BUPaxKeHi y uudposii ¢gopmi

[cTopis mpaBOBOro pEryiiOBaHHA JIIOJAbMH BIJIHOCHH, IIOB’A3aHUX 3
1HTEJICKTYaJIbHOIO BJIACHICTIO, HAPaXOBYeE JECATKU THCSIYOIITh, @ IPAaBOBI HOPMH,
K1 3aXUIIATU 111 BUTHOCHHH, YM HE HaWIaBHIII CEpel IHIIUX OPUANIHUX TTPABUII
NOBEIIHKHU. J[)Kepeia mpaBoOBOIro peryJIFOBaHHS 3aXUCTY 1HTEJIEKTYaIbHOI BJIACHOCTI
OepyTh CBIM TOYAaTOK 3 TJIMOOKOI JaBHHUHM. Tak, OJHOYACHO 31 CB1JIOMOIO
JUSITBHICTIO Y JIFOIMHU BUHUKIIO Oa)KaHHsI 30€perTH 1 3aKpiuTH 3a CO00I0 TIepeBaru
1 BUTO/IM, SIKI BOHA OTPUMY€E BHACIIIOK BIUIUBY HA MPUPOAY a00 CTBOPEHHS YOTOCh.
Hanpuknan, me B nepioj MepBICHOTO JIaly PETEIIbHO 30epiraiucs 1 nepeaBaiucs
y CHaJ0K CEKpEeTH A00YBaHHS BOTHIO, CTBOPEHHS 30poi Tomo. Ciijl 3a3Ha4yuTH, 110
y Iel Nepioj] peryasaTOPOM BiTHOCHH OYB (popMalIbHO He3aKpiruieHui 3Buyait [79].

3a yaciB aHTHYHOCTI, 0€3yMOBHO, HE ICHYBAJIO OYy/Ib-SIKUX 3aKOHIB MPO MpaBa
aBTOPIB 1 BUHAX1IHUKIB, ajie Bxe y CraponaBuboMmy €runti Ta CraponasHiii I'pemii
ICHYBaJIO TIOHATTS JITEpPaTypHOi BJIACHOCTI, IO MIATBEP/KYETHCA UYHUCEIHbHUMU
npukiaagamu. Tak, ApucrodaH HEOJAHOPA30BO 3BHHYBAuUyBaB CYINEPHHUKIB Y
mariati, 1 B TOH ’K€ 4ac caM 4YacTO BUKOPUCTOBYBaB MOTHBH IHIIUX aBTOPIB.
®inoctpar 3 Onexcanapii 3BuHyBauyBaB Codokia y 3amo3W4YeHHSIX 3 Tpareiii
Ecxina, a Ecxina — y 3ano3udenHi y ®pinixa. llle oqHuM siCKpaBUM MPUKITIAIOM
pETyJIIOBaHHS CYCIIJIBHUX BIAHOCUH B cdepl 1HTENEeKTyalbHOI BJIACHOCTI MOXKE
cTaTu BUMAIOK, onvcanuii y VII kuu3i tpakraty Bitpysis «IIpo apxitexktypy», ae
PO3MOBIIAETHCS MPO JIITEPATypHI 3MaraHHs, siki mpoBoawiucs B OliekcaHpii.
Cyans 3maranb, TpaMatuk ApucrtodaH, MNPUCYAMB HAropogy MJajJeKo He
HallKpaloMy NUCbMEHHUKY. Ha nmuTaHHs mpo MOTUBH Takoro pimeHHs Apucrodan
BIJIMOBIB, IO BCl 1HII YYaCHUKW 3MaraHHs HaJajdd TOYHI KOIMii 3 TBOPIB IHIIHUX
aBTopiB. Ilicias nporo Bcix mariaropiB Oysio BurHano 3 Onekcanapii. Bxxe 2300
pOKiB TOMY B A(DiHCBKIN peciyOili ICHyBajJo IpaBo Ha 3aXUCT LI1JIICHOTO TBOPY 1
3a00pOHa BHOCUTH JI0 HHOTO 3MiHU [34].

Inest 3axucty 0O0’€KTIB TIpaBa IHTEJIEKTyaJbHOI BJIACHOCTI OTPUMYE CBii
PO3BUTOK 3 3aKOHOJABUMM 3aKpIIJICHHSM TPUBATHOI BIAcHOCTI y Pumi. VY
pPUMCBHKOMY TpaBi OyJio po3po0JIeHO pO3TOPHYTY JOTOBIpHY cuctemy. Came Tomy,
y TOW 4Yac JJisi BUIaHHS TBOPIB BXKE BHUMarajacs 3rojia aBTopa, M’k BUIABHUIITBOM
1 aBTOPOM CKJIQJIQJIMCS YTOJIU TIPO BUIAHHS KHUT.

OTxe, MOXXHa 3pOOMTH BHCHOBOK MPO TE€, IO BXKE 3a YaciB aHTHYHOCTI
ICHyBaja moTpeda B peryJtoBaHHI CYCHUJIbHUX BIIHOCHUH B cepl IHTEIEKTYyaIbHOI
BJIACHOCTI, ajie¢ Ha 30pl LUMBLII3ALIi TPAKTUYHO HE OYyJI0 Hi (PAKTUYHHUX MpaB, Hi
IOPUIUYHUX JOKYMEHTIB Ha PE3yJIbTaTH TBOPUOI AISIIBHOCTI.

V¥V CepenHboBivUl MOSIB1 3aKOHIB, MTOB’SI3aHUX 3 1HTEJIEKTYaJbHOI BIIACHICTIO,
nepeyBaB JOCTaTHBO JIOBTUM MEPioj BUlayul MPUBLIEIB, K1 3aXUIIATN BITHOCHHU
B Ii cdepl. Alle HE MOXXKHA CKa3zaTH, II0 BOHU O€3MOCEpPEHbO PEryJIHoBalv
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BUIII€3a3HAYCH] BIIHOCHHHU, 0O CIOYaTKy, SK MPaBWJIO, HOCHUJIM PI3HOMAHITHUN
XapakTep, 30KpemMa, CTOCYBAJIUCS MpaB Ha TOPTiBIIO, MOHOMOJIbHE BUTOTOBIICHHS
neBHUX ToBapiB. [lepii mpuBiiei mo 3axucTy BUAABHUYOI CIpaBu Oyinu BUAAHI y
1357 poui B JloHAOHI TifpAii mepenucyBaviB 1 XyAOXKHHUKIB-UTIOCTPATOPiB Ha
MOHOIIOJIHE TPaBO BUAABHHIITBA, a TakoX y 1491 pomi y Benemnii BnacHukam
tunorpadiit Patnonsdy ta A. Manymito. B Anrmii y 1567 pori €nu3aBera Bugana
["acTinrcy mpuBisiel Ha BUKIIOYHE MPaBO TOPrYBAaTH OCOOJIMBOIO TKaHHHOIO «he
could have the sole trade». Jlemo mizHime OyB BuaaHuii mpusiiei ['ymdpero Ha
IHCTpYMEHT Uil BUIUIABKM CBUHIIO. HeoOXimHO BIAMITUTH, IO TIpUBLIET
HaJaBIMCS 3a OCOOMCTI 3aciayru 0e3 Oyab-fKoi 3aKOHOJABUOi perjiaMeHTalli
nopsZIKy iX Buaadi. CucteMa MpuBUIEiB, TOOTO MOHOIOJIBHUX IPaB, 3a3HaBalla BCE
O1JIBIIIOT KPUTHIIL, ABTOPY Ta BUHAX1THUKY BCE aKTUBHIIIIE 3asIBIISUIM IIPO CBOI IIpaBa.

Tineku B XV-XVII c1. B €Bpori 3’ ABJISIOTHCS 3aKOHU, K1 3aXUIINAIOThH MpaBa
TBOPUYOCTI. 3aXWUCT MpaB BUHAXIJIHUKIB po3Moyaiacs Broepiue y BeHeliaHCbKid
pecniyouini. 19 6epesnst 1474 poky Tam 0yJio NPUMHATO 3aKOH MPO MOHOIOJLHE
IIpaBO aBTOpPa Ha BUKOPHUCTAHHS CBOTO BUHAaXoAy npotsroM 10 pokis. Y 1546 poui
BUJIAHO KOPOJIIBCHKUH yKa3, 3a IKUM Oy/ib-KUH TBIp, KU HAIPYKOBAaHO B AHIJIII,
MOBMHEH MaTH B1JIOMOCTI PO aBTOpa, TUNOrpada Ta AaTy onyOmiKyBaHHA. Takox B
AHrmii Boepie OyJio NMPUHHATO MaTeHTHHM 3akoH. Tak, B 1623 pomi 3a Koposs
Axosa CrroapTta Oyno npuitHiITO «CTaTyT NMPO MOHOMNOJID», SIKUM MPOTOJIOLUIEHO
BUKJIIOUHE 1 HE3aJIeXKHE B1J BOJII KOPOJISl IPABO KOKHOT'O, XTO CTBOPUTH 1 3aCTOCYE
TE€XHIYHY HOBHHKY, MOHOIIOJIbHO KOPUCTYBATUCS MPOTATOM 14 pOKIB BUTOJaMHU Ta
repeBaraMu 3 H0ro [64].

B ropunuuHiii JiTeparypi HEpiIdM 3HAYHUM TOJOKEHHSM IPO aBTOPCHKE
mpaBo NMpuiHATO Bu3HaBaTH CTaTyT KoposieBu AHHHM, npuitHaTui 10 xBiTHS 1710
poky. OCHOBHUM 3aBJIaHHSIM IIbOI'O 3aKOHY OyJi0 3a0e3MeueHHs] aBTOPY KHUKKU
BUKJIFOYHOTO TpaBa Ha ii OMyOJIKyBaHHS MPOTAroM 14 pokiB BiA AaTH NEpPILIOT
nyomikaii. Lle mpaBo aBTOp 3a3BUYAil epegaBaB MPOAABIIO0 KHIKOK.

3aKOH TakoX nepeadayvas, MO0 MO 3aKIHYEHH] NEPILIOTo CTPOKY TpUBalicTio 14
POKIB PO3MOYHMHAETHCS APYTUN CTPOK 3aXHUCTY, SKYy MEPBICHO aBTOpPY HaJaBajH,
SKIIO BiH OyB kuBHii. OTXe, 3aXUCT aBTOPCHKOIO MTpaBa TpuBayia 28 poKiB BiJ 1aTU
nepuoi myOmikamii. SKIo KHMKKM Ha MOMEHT NPUHHSATTA 3aKOHY Bxke Oyio
HAJPyKOBaHO, Niepen0avyaBcs €AMHUN CTPOK 3aXUCTy TpUBATICTIO 21 pik.

3aKkOH HaroJIOIIyBaB Ha 3aXHMCTI BiJl HECAHKI[IOHOBAHOI'O KOITIIOBaHHS
OITyOJIIKOBAaHUX TBOPIB, a BUTOY OJCp KalM TEpIl 3a BCE BUAABIIl Ta MPOJABII
KHIDKOK. BcTaHoBmroBanmach ymMoBa peecTpaiiii Ta aemonyBaHHsA. OmyOikoBaH1
KHIDKKH TTOTPi0OHO OyJ10 3apeecTpyBatu B L{eHTpi KHUTOBUIABIIIB, @ TPUMIPHUKH —
JICTIOHYBATH JIJIsl BAKOPUCTAHHS YHIBEpCUTETaMu Ta Oibmiorekamu [12].

Y XVIII cT. cynoBi mpoBa/pKEHHS Yy CIpaBax IMpO aBTOPChKE TIPABO
3MIIMCHIOBAJIM 3T1JIHO SIK 13 3arajJbHUM MPaBOM, Tak 1 31 CTaTyTOM KOpPOJIEBH AHHHU.
Crnoci6 noainutu chepu iXHOTO BIUIMBY 3HaWNUIA aHrikcbka [lanata nopais mia
yac po3risay crupaBu «JloHampacon npotu bekkera» B 1774 pomi [7]. 3rigHo 3 ii
PILIEHHSIM 3a 3arajibHUM [IPaBOM aBTOP MaB BUKJIIOYHE MPaBO Ha MyOJIiKaIlil0 CBOIX
TBOPIB, aJie MOMHO KHIKKA BUXOJAMIIA IPYKOM, MIpaBa Ha HEi BU3BHAYAB BUKIIOYHO
Craryt. PeryntoBaHHS BUKOPHUCTAHHS HEOIyOJIKOBaHUX TBOPIB Ha IIIJICTaBl
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3arajlbHOro TpaBa TpUBaJIO 10 NpuitHATTS B 1911 pori 3akony «IIpo aBTOpChKE
IpaBoy, KU BIIMIHUB TIEpPIIIE, 1 HUHI aBTOPCHKE MPaBO B AHTJIIT 0a3yeThCS TUTHKU
Ha TOJIOXKEHHAX 3aKoHy [2].

CraTtyT KopoiieBU AHHM BH3HAYMB PO3BUTOK AHTJINCHKOI JOKTPUHU
aBTOPCHKOTO TpaBa B paMKax MOHATTS «mpaBa Ha komitoBaHHs» (Copyright), sike
3axUIIa€e aBTOpa TBOPY Ta JeJierye oMY BUHSTKOBI MPUBLIIET TUPaXKyBaHHS POOOTH,
II0 3rOJIOM 3HAWIIIO CBOE BiIoOpakeHHA 1 B 3akoHOAaBCcTBI Criomyuenux IITaTiB
Amepuku. llepmni 3akoHM MHpO aBTOPCHKE NPaBO, IO 3’ SIBUJIMCS B OKPEMHUX
MIBHIYHOAMEPUKAHCHKUX IITaTaX, JaTyloTbcss 1783-1786 pokamu, a mnepuiui
denepanpumii 3akon CIIA mpo aBTopcbke mpaBo (Copyright Act of 1790) 6ys
nianmucanuit Jpxopmkem Bammurtronom 31 tpaBua 1790 poky, skuii nependayan
3aXUCT KHUXKOK, reorpadiuHux 1 MOPCHKUX KapT HpoTsAromM 14 pokiB BiJ JaTu
nepioi myoumikarrii. [lei cTpok MokHa OyJ10 MPOAOBKUTH Ha CTIIBKH 3K POKIB, SKIIIO
aBTOP 3aJIMIIABCS KUBUM Ta 32 YMOBH JIOTPUMaHHS CYBOPHX BUMOT PEECTpalIii.

1 monoxenus npaBo CLIA mictuiio a0 1976 p., konu OyB IpUIHATHI 3aKOH,
KWW BCTAHOBUB HOBUM CTPOK 3aXMCTy TBOpIB. BiJIHWHI BiH HE JIMILIE JOPIBHIOBAB
KUTTIO aBTOpa, a i oxoruroBaB 50 pokiB MICs CMEPTI OCTAaHHLOTO BIJIMOBIAHO A0
BUMOr bepHcbkoi koHBeHli. [IpoTe 3a3Hauenuii 3akoH e necarupiuus (o 1986
p., komu CIHIA npuennanucs a0 bepHCbKOI KOHBEHIlli) MICTUB BHUMOTH PO
pEECTpalLliio Ta JIEIOHYBaHHS, SIKI MalOTh JKEPEJIOM CBOro Moxo/keHHs CraryT
KopoJieBu Anuu [16].

Otxe, B mpaBi BenukoOputanii Ta CIIIA poOuBcs Harojgoc Ha BHUKIIOYHE
paBO MOHOTIOJBLHOTO BHKOPUCTaHHS THX TEpeBar, siki Hajgae HOBUHKaA (ifes). B
CBOIO 4Yepry, I¢ MPU3BOAWIO OO0 MOXJIMBOCTI OTPHMAHHS aBTOPOM IIiJI dac
BU3HAYEHOT'O 3aKOHOM TEPMiHY OUIBIIIOTO MPUOYTKY, HIK KOHKYPEHTaM.

[HIIMIA iAXia 10 po3yMiHHS aBTOPCHKOTO MpaBa chOpMyBaBCs B TOM K€ caMuit
MPOMIXKOK Yacy y DpaHiiii 1 MOIMpPUBCS Ha 1HII KpaiHu 3axiaHoi Ta LlenTpanbHoi
€Bponu (kpimM BenukoOpuranii), sskuii 00yMOBIIIOBABCSI TUM, IO aBTOPCHKE MPaBO
aBTOpa PO3IISLAAIOTh SIK TaKe, 1[0 MA€ PUCH BIACHOCTI Ta MparHe 3axHIlaTd
MalHOBUU 3MICT 1€l BiacHOCTI. [IpoTe (1 B LbOMY MOJSATA€ BIIMIHHICTB) y LUX
KpaiHax MpaBo IPYHTYEThCA Ha (QLT0CO(CHKIA KOHIENIIi, BIAMOBIIHO 10 SKOI TBIP
€ BTUICHHSIM OCOOHMCTOCTI aBTOpa, sIka 4epe3 MPUPOAHY CIPaBEJIUBICTh BUMArae
TaKOTO CaMOr0 3aXHUCTy, 1110 ¥ MalHOBUH MOTEHII1AJI TBOPY.

Bimoma Teopis mpupomHOTO TMpaBa, PO3BHHEHA TaKUMH (paHILy3bKUMHU
BueHUMH 1 (inocodamu, sik Pycco, Bonbrep, Jinpo, ['enbBertiii Ta iHmI, Hakmana
NOMITHUN B1IOMTOK Ha (opMyBaHHS y DpaHIii TOro 4acy MOHSTTS aBTOPCHKOTO
mpaBa, ska oTpumana Ha3By «IIpaBo aBTOpa» Ta 3HaWILIA CBOE BIIOOPAKCHHS B
HOPMAaTHBHO-TIPaBOBUX akTax Ppaniiii [25].

Tak, JlromoBuk XVI BumaB B 1777 pori 6 OpAOHAHCIB, SKI BU3HABAIM 32
aBTOpaMHM TpaBa Ha MyOJIiKaIito 1 mpojax cBoix TBOpiB. [li3Hime gexkperamu 1791
Ta 1793 pokiB 0yJI0 BCTAHOBJIEHO MTPAaBO Ha BUKOPUCTAHHS TBOPY 1 BUKJIFOUHE MPABO
aBTOpa Ha BIITBOPEHHS CBOEI JIITEpaTypHOI MIpaili, TOOTO aBTOpP CTa€ BJIACHUKOM
BUKJIFOYHUX MPAB B CHUJIY caMOro (pakTy TBOPUOI JiSJILHOCTI Ta CTBOPEHHS TBOPY, 1
BU3HAHHS ITUX MpaB HE 3aJIEKUTh BiJ iX BU3HAHHA JepxkaBoro. Came y Opaniii 7
ciyas 1791 poky Oynio MpUIHATO MATEHTHUN 3aKOH, 110 BU3HAYAETHCS MMOYATKOM
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NaTEHTHOTO MpaBa. be3yMoBHO, 1€l 3aKOH OyB MIPOrPECUBHIIIUM 3a aHTJIHCHKUH 1
OUTBIII JETANBHO PETJIAaMEHTYBAB BIAHOCHUHM, IO BUHUKAJIW BHACTIOK CTBOPCHHS
BUHAXOJTY.

[TopiBHtorOuM (paHIly3bKy 1 aHTJIO-aMEPHKAHCHKY TIPaBOBI JIOKTPUHU
aBTOPCHKOTO MPaBa, BAPTO BUAUTATH X OCHOBHI BIIMIHHOCTI. AHTJIO-aMepUKaHChKa
MOJieJIb OpIEHTOBaHA HAa KOMEpIIIHE 3aCTOCYBaHHsS 00’ €KTiB aBTOPCHKOIO MpaBa
MEBHUMH CIIOCO0aMU, 3a()iKCOBAHUMH B 3aKOHOJIABCTBI, B TOM Yac K (hpaHITy3bKe
MpaBo HE pOOMJIO aKIEHT Ha KoMepIliaizallli pe3ysiabTaTiB po3yMOBOI Ipalli, a
pUALIsAIIA OLTBIIE YBAark aBTOPY, SIK BIIACHUKOBI 3araJIbHOI'O0 BUHATKOBOTO IIpaBa Ha
TBip. Pi3H1 Takox OynM MiIAXOAM JO BH3HAYCHHS OO0’ €KTIB IMPABOBITHOCHUH Ta
MEPBUHHUX BJIACHUKIB MPaB, MO-PI3HOMY BU3HABAJIOCS aBTOPCHKE MPaBo (000B’ I30K
peectpaiii B Aarii Ta CIIA 1 BIICYTHICTh TaKMX BUMOT B 3aKOHO/aBCTBI PpaHilii)
[6].

HactynHuii mepiox B iCTOpli aBTOPCHKOrO NpaBa MOXHA IMPOCTEKUTU Ha
npukiaal HimeqyunHu, ocKUJIbKY came TaM 3’ IBHIIMCS HOB1 P110co(ChK1 KOHUEMIII,
K1 BOAYaJIl pO3LIMPEHHS IPaB aBTOPIB, IPABOBIACHUKIB Ta iX MPAaBOHACTYITHHKIB,
BBEJICHHSI HOBUX CIIOCOOIB 1 yMOB BUKOPUCTAHHS TBOPIB, a TAKOXK PO3IIUPEHHS KOJIa
0ci0, sIKl KyIylOTh MEBHI ITpaBa ad0 000B’S3KH MPU CTBOPEHHI a00 BUKOPUCTaHHI1
TBOPIB. Ll Teopis BruMHyJa Ha (OpMYyBaHHS HOBUX C(Ep aBTOPCHKOIrO MpaBa Ta
HOr0 pO3BUTOK B KOHTUHEHTabH1MA €Bpomi KiHlg XIX cTomiTTs, 30KkpemMa, pu3Beia
710 PO3BUTKY MOPaJIbHUX IpaB (0COOMCTUX HEMANHHOBHX IIPAB).

3 noJ1ajbIIUM PO3BUTKOM HAYKH 1 TEXHIKH MIANAAIH 1] 3aXUCT aBTOPCHKOTO
npaBa ¢otorpadiuyHi poOOTH, 3BYKO- Ta Bijgeo3anucu. BuUkoHaBIlI TBOPIB TaKOX
OTpUMAJIM 3aXUCT CBOIX 1HTEPECIB, sIKI OyJW BUAUICHI B TPYIMy IMpaB, CyMINKHUX 3
aBTOPCHKHUMU.

B camiii HimewuuHi, sika mepexvuBajia B TOM TMepioj TMHAMIYHUA PO3BUTOK,
OyI10 MpOBEIEHO BENUKY pedopMy aBTOPCHKOTO MPaBa, B XO1 K0T BCTYIHIIN B CHITY
HACTYMHI JyXe Ba)XJIMBl HOPMAaTUBHO-TIPABOBI aKTH: 3aKOH MPO aBTOPCHKE MPABO
Ha TBOPH, 300pakeHHs, My3WUH1 KOMITO3HUIIIi 1 poOOTH JpaMaTUYHOTO MHUCTEITBA
Bix 11.06.1870 poky; 3akoH Mpo aBTOPChKE MpaBO Ha TBOPU OOPa30TBOPUOIO
muctenTBa Big 09.01.1876 poky; 3akoH mpo aBTOPChKE MPaBO Ha 3pa3Ku 1 Mojel
Bix 11.01.1876 poky; 3akoH npo 3axucT pororpadiii Big HE3AKOHHOTO BiATBOPEHHS
Bix 10.01.1876 poky; 3akoH mMpo aBTOPCbKE MPaBO Ha TOBapHiI MO3HAYECHHS BIJ
12.05.1894 poky; 3akoH Mpo aBTOPCHKE MPaBO Ha TBOPH JITEPATYypH 1 My3UKHU Bi
19.06.1901 poky; 3akon npo BuaaBHu4y cripaBy Big 19.06.1901 poky [10].

3 PO3BUTKOM PaJIIOTEXHIKK 0COOJIMBI ITpaBa 1 000B’SI3KM OTPUMAJTU OpTaHi3aIlii
paJlOMOBIICHHS, K CY0’€KTH aBTOPCHKOTO TpaBa, SKi PO3MOBCIOKYBAIN TBOPHU
IIUISIXOM 1X repejadi B edip.

CBOEPITHICTIO XapaKTepU3Yy€eThCs 1HTENEKTyaldbHe mpaBo y XIX cTomiTTi Ha
TepeHax YKpaiHu, 3eMIll sIKO1 OyJIM po3IiJIeH] MIX ABOMa iMIepisiMu — Pociiicbkoro
Ta ABCTPO-YTOPCHKOI, IPABOBI CUCTEMH SIKUX BIAPI3HSIUCH Y CUITy OCOOJIMBOCTEN
ICTOPUYHOTO0, KYJIbTYPHOT'O PO3BUTKY Ta CYCHIIBHO-TIOMITUYHOTO YCTPOIO.

Ha 3axigHOyKpaiHCbKMX 3eMJIIX JisI0 3aKOHOAABCTBO ABCTPO-YTOPCBHKOI
iMriepii, ske (opMyBalloCh IIiJI BIUIMBOM 3aXIJIHOEBPONEHCHKUX 17ed Ta
nepeadayano MpaBoOBUN 3aXHUCT aBTOPCHKHUX Ta MATEHTHUX MpPaB Ha PIBHI 3aKOHY,
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10 JIaBaJI0 MOXKJIMBICTh YOE3MEUUTH BiJ] OCSTaHb CBOE TBOPIHHS IIIMPOKOMY KOy
oci0. He 3Baxkatoum Ha Te, 10 CYCHUIbHUNA PO3BUTOK 3aX1THOYKPAaTHCHKUX 3eMeEJb
JIEIIO BiJICTAaBaB BiJl TEMITIB PO3BUTKY PELITH 3eMelb ABCTPO-YTOPIIWHU, OCHOBHI
TEH/ICHIII{ B YIIPaBIIiHHI TOIIUPIOBAINCH 1 HA YKPAiHCHKI 3€MII1.

3aranom, npotsarom XIX cromiTrs B ABcTpo-YropiuHi Oyina cTBOpeHa JieBa
CUCTEMa TMPaBOBOTO 3aXWCTy TIpaB IHTEJIEKTYaJdbHOI BIACHOCTI: TPHUIHATE
BIJIIOBIJTHE 3aKOHOJABCTBO, cTBOpeHl IlaTtenTHe BimomctBO, IlaTeHTHUi Cyo,
(GyYHKIIIOHYBAaB  IHCTUTYT  MAaTEHTHUX  TOBIPEHUX. AHaAJII3  TOrOYacHOTO
aBCTPINCHKOIO 3aKOHOJABCTBA CBIAYUTHL TNPO MOro PO3BUTOK Yy KOHTEKCTI
3aX1THOEBpOIEUChKUX Tpamuiid. HoBOBBeNEeHHS Ta HOBEIM CHPUYMHUIU
MOJAJILIINN PO3BUTOK MpaBa IHTEIEKTYyalbHOI BJacHOCTI. J[0 Takux Ciija BITHECTH
MOJIOKEHHST TIPO CIIY»KOOB1 BHHAXO/M, 3araJiIbHOBIJIOMI TOBapH1 3HAKH, BBEIACHHS
HIOHSATTS «IOTNEPeIHIi KoprcTyBaw [35].

3 cepenunu 20-X poOKIB BIJIHOCMHU B T'ally31 aBTOPCHKOIO MpaBa, Ha TEPUTOPIi
komuimHboi YPCP perymroBanucss aekperamu 1 NmoctaHoBaMu Paaum HapoaHHMX
komicapiB (PHK), Bunanumu B 1925 p. (Hexkper PHK Big 30 ciunsg 1925 p. «IIpo
OCHOBH aBTOpChKOro mpasay) i 1928 p. (dexper PHK Bix 16 tpaBus 1928 «OcHoBu
aBTopchkoro mpaBa Corw3y PCP»), a Ttakox mnocraHoBamu PHK coro3Hux
pecryOutik. 3a BciMa aBTOpaMU BHU3HABAJIOCS BUKJIIOUHE MPABO HA CTBOPEHI HUMU
TBOPH, AKe 32 3aKoHOM 1925 Maino cuiy npotsaromM 25 pokiB 3 MOMEHTY HEPILIOTO
BUJIaHHA a00 MepIIoro MmyOJIYHOro BUKOHAaHHS TBOPY. 3 1928 p. tepmin mii
aBTOPCHKOTO IpaBa CTaB JOBIYHUM. BUKOpUCTaHHS TBOPIB JIOMYCKANIOCA TUTBKH Ha
OCHOBI JIOTOBOPIB 3 aBTOPaMH, YMOBHU SKHX JIETAJTLHO PETYIIOBAINUCS 3aKOHOM.

Tak, O. CepriiB 3a3Hauae, 110 TaKe PEryJIFOBaHHS IIJIKOM BIAOBIIATIO TyXY

Ha BigmiHy BiJ aBTOPCHKOTO MpaBa ICTOpIS CYMDKHHMX IpaB € BEJIbMHU
HeTpuBaiow. Bunaxim pisHux dopm 3amucy, Qikcamii Ta rmepemadi 3ByKOBOI 1
BiJieoiH(OpMaIllli, PO3BUTOK padio, KiHO, TeleOadeHHs 3pOOHIIO MOXKIIMBHUM HE
TIJIBKM 3alUCYBATH 1 BIITBOPIOBATH, aJie 1 PENPOAYKYBATH 3alUCH Y BEIMYE3HUX
KUIBKOCTSIX. TBOpH JITEpaTypH 1 MUCTELITBA, OOMEKEH1 B 4aCl BAKOHAHHS MY3UYHHUX
TBOpIB 0€3MOCEePEAHBO MepeT MyOTIKOI0, CTall JOCTYIHI MPAKTUYHO HEOOMEXKEH1M
aynuTopli. AJie 11e BUKJIMKAJIO 1 MeBHI HEraTUBHI HACH1IAKUA. MOXXIIMBICTh HIBUJIKOTO
PO3MOBCIOKEHHS (hOHOTpaM 1 300paxKeHb, 3allMCaHUX Ha ayAio-, BiJIEOIUTIBKaX,
KOMMAaKT-IMCKaX, 1 IOCTYHICTh CY4YaCHUX MPUCTPOIB 3aITUCY MOPOIUIHN THIYCTPItO
«MIPaTChKOT0» BUTOTOBIICHHS 3aMKCIB, [0 CTAJIO CEPHO3HOI0 MPOOIEMOIO B YCHOMY
CBITI.

[IpaBa BUKOHAaBIIIB, BUPOOHUKIB (hOHOTpPAM 1 OpraHi3ailii MOBJIEHHS CTaJId
BHU3HABATHCA HA MIXHAPOIHOMY piBHI TUTbKU 3 1961 poky, koim Oyina mpuitHsATa
PumMchKka KOHBEHIIISI 3 OXOPOHH BUKOHABIIIB, BUPOOHUKIB (hOHOTpaM 1 opraHizariit
moBieHHs. [Ticns npuitasaTTs KonBeniiiy 1961 p. 3HauHa KUTBKICTB JIeprKaB (TIOHAT
60) npuiHSUIM 3aKOHOJABCTBO 3 MUTaHb, 110 po3risaanucs KoHBeHIi€lo, 1 HU3Ka
KpaiH pO3IIIAJal0Th MOKIMBOCTI MIPUHHSTTS TAKOTO 3aKOHO/1aBCTBA.

OcunoBu 1961 poky 1 Husinbauii kogexc YPCP 1963 poky 3anuimanucs
rOJIOBHUMU HOPMATUBHUMHU aKTaMHU B raiy3l aBTOPChbKOro mpasa 10 1990-x pokis.
3 yTBOpEeHHSAM YKpaiHU sIK CAaMOCTIMHOI JIep>KaBU W OpIEHTAIlE€I0 1i HA PO3BUTOK
PUHKOBHX BIJHOCHH JAaBCs B3HAKU HEJIOCTATHIN PIBEHb 3aXUCTY B HI aBTOPCHKUX
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npaB. Bunukia norpeba y 3MiHI YMHHOTO 3aKOHOJIABCTBA PO aBTOPCHKE IMPaBo,
IpUBEICHH] HOTO Y BIAMOBIIHICTh 0 MIXKHAPOIHOTO 3aKOHO/IaBCTBA.

3 npuiinattsam BepxoBHowo Panoro Ykpainu 23 rpyans 1993 p. 3akony
Ykpainu «IIpo aBTOpCHKE MpaBO 1 CyMiXKHI MpaBay, sIKWH HAOyB YMHHOCTI 3 JTHS
omyonikyBanHs — 23 mrotoro 1994 p., ta 3 yxBaimenHsam 16 ciuas 2003 p.
[{uBinpHOTO KOJEKCY YKpaiHH, ryiaBa 36 SKOTO MPHUCBSYCHA aBTOPCHKOMY IIPaBy,
IHIIMX 3aKOHO/IABUMX AaKTiB B YKpaiHi, OyJI0 CTBOpPEHO MpaBOBy 0azy s
IMBLTI30BAaHOTO PETYJIFOBaHHS BIJHOCHH, MOB’S3aHUX 13 BUKOPHUCTAHHSIM TBOPIB
HAyKH, JITepaTypu, MUCTEIITBA.

CyvacHuil etanm po3BUTKY aBTOPCHKOIO IMpaBa B yChOMY CBITI, III0 3yMOBUJIU
BIIMOBIIHI MpaBoBi pedopmu, OyB 1HIIIHOBAaHUN aKTUBHOIO iH()OpMAaTHU3alli€l0 Ta
KOMIT IOTepHU3AIli€l0 cydacHoro cycrniabeTBa 3 80-x — 90-x pokiB XX cromiTTs. B
JTAaHUM TIepioJl Yacy JTOCSTHEHHS HAyKH 1 TeXHIKU B Tally3l MU(PPOBUX TEXHOJOT1H
novyaJii MacoBO BUKOPUCTOBYBATHCA [Jisi 30epiraHHs 1 oOpoOku iHdopmarllii, a
3aCTOCOBaHI1 TEXHIYHI Ta €J€KTPOHHO-TEXHOJIOTYH1 32CO0U CTBOPUIIM HOBHUM PIBEHb
CYCIIJIBHUX BIAHOCHH, IO CKJIAJAIOTHCS 3 MPHUBOIY 3aCTOCYBAaHHS HOBOTO KJIacy
€JIEKTPOHHOT TEXHIKH 1 BHCOKHUX (HAYKOMICTKHX ) uudpoBUX
TeXHoJIoTi# [34].

Oco011MBO BaXXKJIMBOIO HOBEJIOIO CTAJIO MOIIMPEHHS /il aBTOPCHKOTO MpaBa Ha
nporpamu s EOM 1 6a3u nanux. BapTo 3a3HauuTH, 110 3aXUCT TaKUX 00’ €KTIB
aBTOPCHKUX IMpaB BUHUK 32 KOpIoHOM I1ie B 1960-1970 pokax: mepiiri nporpamu Jijis
EOM 6ynu 3apeectpoBani bropo aBropcbkux npas CILA B 1964 potii, a BiamoBiH1
MOTPaBKA B 3aKOHOJABCTBO, IO TMPHUPIBHIOWTH mnporpamu mis EOM  no
JiTepaTypHuX TBOpiB Oyiu BBeaeHi B mpaBo CIIA B 1976-1978 poxkax [3].

BiaMiTHOIO SIKICTIO JAHOTO €Taly pPO3BUTKY PO3MVISHYTUX CYCIUIBHUX
BIJIHOCHH € TTIOBCIOHE BUKOPUCTAHHS KOMIT FOTEPIB, SIKI CTaJIM 3aCTOCOBYBATHUCS JIJIsI
oprasizauii 3B’s13Ky MiXK a0OHEHTaMH PI3HUX LUU(POBUX MEpEX, IO 3pOOMIIO iX
PYKOTBOPHHM INTYYHUM E€JIEMEHTOM Mojeli iHdopMmariitHoro oominy [127]. Lleit
(eHOMEH 3YMOBHUB Cy4yacHy HpoOJeMaTHKy aBTOPCHKOTO IpaBa, IOB’A3aHY 3
pEryItoBaHHsIM 00Iry 00’€KTIB aBTOPCHKHMX IpaB B cydacHOMY iH(popmaliiiHOMy
POCTOPI.

B sikocTI akTyanbHUX HampsIMKIB PO3BUTKY IIPABOBOTO PETYJIIOBAHHS B AaHIN
cdepl MOKHA BUIUIMTH HACTYTIHI:

— 3aXUCT OO0’€KTIB aBTOPCHKOTO TpaBa 1H(POPMAIIHHO-TIPABOBUMHU
criocobamu 4epe3 OTOTOKHEHHS iX 3 iHpopMariero;

— MpaBOBE PETyJIOBaHHS BUKOPUCTaHHS LUMPOBUX METOMIB (ikcarlii
1H(popMmarii.

— MpaBOBE peryJtoBaHHS (YHKIIOHYBAaHHS BIIKPUTUX 1H(GOPMAIIITHO-
TEJICKOMYHIKAIIMHNX MEpeX Ta BIAKPUTUX 1HQOpPMAIIHHUX CHUCTEM —
OOYMCITIOBAJIbHUX CEPEJOBUIL, IO CKJIAJAIOTBCA 3 amapaTHUX 1 MPOTPAMHUX
3ac001B, CTBOPEHUX BIJIMOBITHO J0 3aTAJIbHONPUIHATHX MIKHAPOJHUX CTAHIApPTIB
[26].

BapTo miakpecnuTH, 1110 MUTaHHS 3aXUCTYy aBTOPCHKUX MpPaB, SIK1 MOB’sI3aH1 3
PO3BUTKOM HAyKH 1 TEXHIKH, BUHHKAJIH I1Ie 10 Tak 3BaHO1 «[{udpoBoi peBosromii»
ki XX — nouyarky XXI cromirra. Hanpuknan, B 1980-11 poku E. I'aBpunoBum
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BHUCJIOBJIFOBAJINCS NOOOIOBAaHHS, IO TakKl, Ha TOM YaCc HOBITHI, TEXHOJOIIYHI
IpOLECH, SK CKIorpadyBaHHsA, TeKTorpadyBaHHS Ta KCEPOKOIIIOBaHHSI, IO
3aCTOCOBYIOTBHCS JJIsi CTBOPEHHS KOMiil TBOPIB B OCOOMCTUX LIJISIX, MOKYTh 1ICTOTHO
3HU3UTH OOCST TPOAAXIB APYKOBaHUX BHaHb. [1000I0BaHHS BHCIOBIIOBAIMCS
TaKOX [I0JI0 ITMPOKOTO MOIIMPEHHS 3BYKO3aMUCYBaILHOTO 00J1aJHaHHSA (KAaCETHUX
1 0a0iHHKUX MarHiTO(OHIB), SIK 3arPO3H 3HIKCHHSI MMPOIAXKIB My3HUUHUX (POHOTpaM
Ha rpamIuIaTiBKax.

Takox, 111 mpoOremMaTUKa 3yMOBJIEHA 30UIBIIEHHSIM  MOKIMBOCTEH
TeJIEKOMYHIKaIlii, iX TICHOI IHTerpamii Ta MOSBOI BIAKPUTUX 1H(POPMAIIHHUX
cucrteM riaobanbHUX po3mipiB. [lapanenbHo 3 pO3BUTKOM HUGPPOBUX TEXHOJOTIH
dbikcarii TBOpiB BiAOyBaeThcsa (POpMYyBaHHS HOBHX TEJICKOMYHIKAIHA, 3pOCTaHHS
SKOCTI 1 KITTBKOCTI IU(DPOBUX KaHaJIB 3B’s3Ky. B pe3ynbrari, pi3Hi 3aco0u 3B’ 53Ky,
SK1 paHillle BUKOPUCTOBYBAIMCS TMEPEBAXKHO MJIsi IjIel ocoOuctoi abo aiIoBO1
KOMYHIKaIlii, 00’ €IHyIOTbCS 1 3aCTOCOBYIOThCS JJIsl IEpeayl 1 NOMUPEHHS PI3HOT
MyJIbTUMEAINHOT 1HPOopMallli B IUPPOBOMY BUIIISIIL.

Jlo Takux 3aco0iB 3B 3Ky BIAHOCSTBCS, MEPII 3a Bce, Mepexa [HTepHeT sk
BIJIKpUTa 1H(pOpMaIliiiHa cucTeMa, TOOTO CYKyIHICTh MEPEXK, CITyKO 1 KaHAIIB JIJIs
oOpoOKkM 1 mepeaadl 1H(OpMaIli, JOKATBHUX KOMII IOTEPHUX MEpPEkK, MEpPEK
MOOUTRHOT Tenedonii. {1 Mepexi B JaHUN Yac € HaWBaXKJIMBIIIUMUA KOMEPLIHHUMU
Ta HEKOMEPILIIITHUMU KaHaJIaMH MOIUPEHHS TBOPIB JITEPATYPH, HAYKH 1 MUCTELTBA,
poTe OCOOJMBOCTI (PYHKIIIOHYBAaHHSA JaHUX CHCTEM 3YMOBHWIIM HEOOXIJIHICThH
IIPABOBOTO PETYJIIOBaHHSI iX poOOTH 1 €(PEKTUBHOIO 3aXMCTy AaBTOPCBKUX 1
CYMDKHHX TIpaB 3a JOTIOMOTO0 1H(GOPMAIIITHO-IPAaBOBUX HOPM.

Takum ynHOM, aHaIIi3 3aKOHOJABYOTO PETryJIIOBaHHS BUKOPUCTAHHS 00’ €KTIB
IHTEJIEKTyaJIbHO1 BJIACHOCTI JA€ TMiJCTaBH TOBOPHUTH, III0 B CBOEMY PO3BUTKY Iiei
MPaBOBUN 1HCTUTYT Ha TEpPUTOPIi CydacHOi YKpaiHM MpOUIIoB 6 eramiB, sKi
0OyMOBJIEHI pIBHEM PO3BUTKY LIMBLII3ALI1, TEXHIKU Ta IHPOPMALIMHUX TEXHOJOTIH,
a came:

- [lepmmii eram XapakTepU3yEThCS HAWAABHIIIUMU 3TaJKaMH PO
aBTOPCHKI ITPpaBa, sIKl 3HaXOAUMO B JiKepenax npasa JlaBaporo Pumy Ta I'perii.

= Hpyruit eran (XIV — XVII) Buginsgerscs nepioa Bugadli MOHapXaMu
MPUBLIEIB, K1 3aXUIIATN BIIHOCUHU TIOB’s13aH1 3 IHTEJIEKTYaJbHOIO BIACHICTIO.

— Tperiit eran (XVIII — nou. XX) 03HAMEHOBYETHCA THM, IO
3aKOHO/IaBCTBI €BPOINEHCHKUX JIep’KaB MOYMHAIOTH 3’ SIBIATUCS HOPMATHBHI aKTH,
MIPUCBSYCHI 3aXUCTy aBTOPCHKHX IPaB, a TAKOX BiAOYBAETHCS MPUUHATTS MEPIINX
MDKHApPOJIHUX JIOKYMEHTIB, $IKI Ha MDKIEp>)KaBHOMY pIBHI HaMmararoThCs
yHI(DIKyBaTH MPABOBE PETYJIIOBAaHHS ABTOPCHKUX MPABOBIAHOCHH.

~Uereptuit eran (1917-1921) kputuuHuid Tiepiox B ICTOpii PO3BUTKY
HAI[IOHAJILHOTO aBTOPCHKOI'O 3aKOHO/JABCTBA, y 3B’SI3KY 13 MOCTIMHUMHU 3MIHAMHU Y
dbopmi HAIIOHAJIBHOI JEPKaBHOCTI Ta PO3IUICHHSM ETHIYHUX TEPUTOPIH Mixk
IHIIIUMH JIepKaBaMHU.

— [I’situit eran (20-11 p — moyaTok 90-x XX), B IKOMYy MOXHa BUJIIJTUTH
JEKUIbKa 1] €TalllB:
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a) 20-1 p. — kiH. 50-x p. XX cT. BinOyBa€eThcsl MOCTYIOBE 3aKPITIJICHHS 1
PO3IIMPEHHS 3aXUCTy aBTOPCHKUX MPaB, PEryIIOBaHHS SKUX BiZIOYBa€ThCS Ha PiBHI
JIEKpeTiB 1 mocTaHoB Pagu HapoaHUX KOMicapiB;

0) 3 60-x p. XX cT. 1 10 HAOYTTS YKpaiHOIO HE3aJICKHOCTI.

— [octuit eran (3 moyatky 90-x pp.. XX CT. 10 TENEPIIIHBOrO Yacy).
[Ipuitnsatrss 3akony VYkpainu «[Ipo aBTOpcbke NpaBO Ta CYMIXKHI IpaBay
O3HAMEHYBAJI0O HOBY BIXY B ICTOPiii CTAHOBJIEHHS aBTOPCHKHUX Ta CYMDKHHMX ITPaB.
Bnepiie Ha 3akoHOIABUOMY piBHI CyMIXKHI IpaBa OyJiM BpEryJjbOBaHI Ha PiBHI
3aKOHY.

Kpim mporo, y 80-x — 90-x pokax XX CTOJITTS B MIpy BOPOBAKCHHS B
MPAKTUKY JOCATHEHb HAYKH 1 TEXHIKHU B raay31 MUGPOBUX TEXHOJIOT1H 1 BAHUKHEHHS
HOBHUX 32 CBOEIO CYTHICTIO CYCHUJIBHUX BIIHOCUH Yy c(pepl BUKOPUCTAHHA 00’ €KTIB
aBTOPCHKUX 1 CYMDKHUX IIpaB, IO BUpaXeHl B LHUQPPOBIA (opmi, BUHHUKIA
HEOOXI1JHICTh NMPABOBOI PErJlaMEHTAallli, TAKUX BIJHOCHH, Y 3B 43Ky 3 UM 1HCTUTYT
3aXMCTy aBTOPCHKUX 1 CYMIKHUX MPaB OTPUMAaB CBIi MOAAIBIINNA PO3BUTOK.
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1.2. Cran npaBoBoOro 3aée3ne4eHHs1 3aXUCTy 00’ €KTiB ABTOPCHKUX i
CYMIZKHHX NPaB, 0 BUPa:xkeHi B uudposiii ¢popmi, agMiHICTPATHBHO-
NPaBOBHMH 32c00aMu

["010BHOIO BiAMIHHOIO prcoI0 1M poBOi Popmiu (ikcailii 00’ €KTIB aBTOPCHKUX
IPaB € BiJICYTHICTb OPCTKOI MPUB’A3KU 10 MaTepiaabHOro, (Pi3MYHO BiAUYyTHOTO
Hocis iHpopMarii. Skmo Ha noiHdopManiiHOMY €Tari PO3BUTKY CYCHUIBCTBA
MacoBe Ta JIOCTYIIHE THPaKyBaHHS KHUTH, ¢oTorpadii abo ¢oHOrpamMu 3a KijibKa
CEKYHJ| BBa)XaJocs HE3/IMCHEHHUM, TO B TEMEPIIHINA Yac 1 MOXIMBICTh cTaja
HIMPOKO TOIIMPEHUM SIBUILEM, IO 3MIHWIO MapagurMy MOMIMPEHHS 00 €KTIB
aBTOPCHKHUX 1 CYMIKHHUX IIPaB.

[le 0OyMOBIEHO BIJCYTHICTIO BIJIMIHHOCTEH MK BUXIJIHUM OPHUTIHAJIOM Ta
HOro KOmi€ro B 3B’SI3Ky 3 0COOIMBOCTIAMU LIU(PPOBUX TexHOJorii. Hanpuknan, npu
KOITIFOBaHHI 3 KOMIT IOTEpHOI Mepexi 1H(dopmanmii, 3adiKCOBaHOI y BUIJIAIL
TEKCTOBOIO (paiiily, CTBOPIOETHCA KiJIbKa MPUMIPHUKIB JAHOTO (DAY, TOTOXKHUX Y
BCbOMY. 3 111€1 IPUYMHU BCTAHOBUTH, IKUN 3 HUX € KOMIEIO, a IKUM OPUTIHAJIOM HE
MPEJICTaBISIETECA MOKJIMBUM. B CHIly 1bOTO, MOIIUIBHO PO3TISAATH OYIb-SKHUN
rdpoBuil 00’ €KT a0 pecypce sIK OpUTIHAIL, SIK 1€ BKa3y€eThCs B cTaTTi 1 «XapTii mpo
30epexeHHs udporoi cnagumany FOHECKO.

SIK BUHATOK 3 IBOTO MPUHIUIY MOXHA PO3TISHYTH 3MIHY HH(QPOBOTO
dbopmary 30epiranss iHpopMallii Ta 3aCTOCYBaHHS PI3HUX AJTOPUTMIB CTUCHEHHS
U(POBUX JTaHUX, KOJIM HOBOCTBOPIOBaHUM 1H(MOpMaIliiiHuii 00’ €KT Oyne MICTUTH
iH(popMarllito, Ky 34YUTyE TEXHIKa, HE TOTOXHY OpHUTiHATYy, ayne 3abe3mnedye
30epexeHHs iHpopMallii, IKy MOKe 3UMTaTH JtoanHa. [IpukinagoM Moxe CIyKUTu
CTBOpeHHsI u(PpoBoi Komii (piteMy, 3anucanoro Ha DVD 3 kogyBaHHSM y 1HIIUH
dbopmar 30epiraHHs BiICOJAHUX — KOHTEHHEp «.avi» 3 aJlfOPUTMOM CTHCHEHHS
«H.264». Pe3ynpTaTom gaHoro npouecy 0yae 30BCiM iU iHpopMaiiHui 00’ KT
Ipy TOPIBHSHHI HWOTO Ha piBHI HU(PPOBUX JAaHUX, IO 30epiraroThbcsl Ha HOCIT
iH(popmarlii abo B maMm’ATi KOMII'I0Tepa, ajie TOTOKHHKA (200 anmpoOKCMMOBAHUM)
00’€eKT mpH aHaui31 iH(popmaIlii, 1110 CTAHOBUTH CYTHICTh KOMIHOBAaHOTO TBOPY.

[le siBumIe Ha r100ATBLHOMY PIBHI BUKJIMKAJIO «JeMaTepiaiizailito» 00’ €KTiB
CYCIUIBHUX BIJHOCHH B cepi MOUIMPEHHsSI 00’€KTIB aBTOpPChbKUX mpaB. CyyacHa
JIOAMHA 3BUKA€E OMEpPYBAaTH HE CAMHMH HOCISIMH — KHUTA, KOMITAKT-IUCK, (Iier-
HaKOMUYyBay, a 0e3mocepeHbo iHhopmarlieto — dhaiaom, 3amMCcaHiM Ha TOBUTbHUAN
HOCIH, TIPO30PICTh MEPEHECEHHS 1 BUKOPUCTAHHS SKOTO MIXK PI3HUMHU TESXHIYHUMHU
MPUCTPOSIMU, TIPU3HAYCHUMH JJII MOTO BIATBOPSHHS, BXE HE BIAPI3HIETHCS
HOBHU3HOIO. TOMY CHOTOJIHI yCTaJIeHE MOHSTTS «EK3eMIUIIP TBOPY» SIK peaslbHUi
00’€KT MaTepiabHOTO CBITY ¥/Ie HA APYTHN TJIaH, MOCTYMAOUYMCh MICIIEM HOBOMY
MOHSATTIO «y (hopMmi, Ky 39uTy€ KoMt toTep» (myHKT 10 yactunu 3 crarti 15 3akonHy
VYxpaiau «IIpo aBTOpChKE MpaBo i cyMixcHi mpaBa») [51].

Taka TeHeH111s1 0COOIMBO XapaKTepHa CTOCOBHO 1H(OpMaIIHHOTO 0OMIHY, 1110
3MIIACHIOETBCS 3a JOMOMOIOI0 PI3HOMAHITHMX KOMIT IOTEPHUX MEPEX, B MEPILy
yepry [HTepHeTy. 3aBaHTaKeHHS 1 30€pe’KEeHHs Ha )KOPCTKOMY JUCKY KOMIT I0Tepa
MY3UYHOI KOMIO3HUIIIi 3 IHTE€pHET-Mara3uHy, ii Mojjajabiie KOMitoBaHHS B MOO1IBHUN
tenedoH, ayaiornieep, MOJajbllle KOMIIOBaHHA IHIIMM ocobam abo HaJaHHS
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3arajibHOro JOCTYIy A0 i€l ¢oHorpamMu uepe3 (ailiooOMiHHI MEpPExXi SBISIOTH
coboro g 0e3iiul CydacHUX KOPHUCTYBadiB KUIbKA €IEMEHTapHUX, CTaHIAPTHUX
JIH, 6araTo 3 SIKUX 31MCHIOIOTHCS aBTOMATHYHO, 3a JIOIIOMOI'OIO CIIEIIaII30BaHOTO
IporpaMHOro 3abe3MleueHHs, B TOW Yac AK IOpPUIMYHA 3HAUYMMICTH Ta IMPaBOBI
HACJIJIKU JUISI KOXKHOTO 3 HUX MOXYTb HOCUTH JJOCUTh CEPUO3HUN XapaKTep.

[TutanHs Mpo HEOOXITHICTH 3aXHUCTy TaKUX LU(POBUX TBOPIB SIK OKPEMOi
Ipynu 00’€KTiB aBTOPCHKHUX 1 CyMDKHHMX TpaB AUCKycCiiHE. MOXHa MPOCTEKUTH
JyYMKH, IIIOJI0 BHOKPEMJICHHS TBOPIB y IM(ppoBii ¢opmi B 0COOIUBHI 00’ €KT
3aXHUCTY, OJIHAK BapTO BIJI3HAYUTH, 1110 caMa 1o coOi 1udpoBa Gpopma BUpaKEHHS
TBOPIB € JIMIIIE CITIOCOOOM iX (pikcallii Ta He 3a4inae 3MIiCT TBOPY.

OCKUIBKH 10 TBOPIB, 110 BUpa)KeH1 B HUPPOBiit Hopmi, MOXKYTb BITHOCUTHCS
pI3HI Kareropii, HaNpPUKIAJ, ayaiOBI3yaJlbHHI TBIp, TBIp JiTepaTypu (TEKCT),
¢donorpama, HoTo300paXke€HHs, TO 3 ILOI'O BUILIUBAE, 10 MOHATTS HU(PPOBOi popmMU
K 00’€KTa 3aXUCTY € 3aHAJTO 3arajlbHUM Ta HE JI03BOJISIE TOYHO BU3HAYUTH 00’ €KT
3axucty. TMM He MeHI, MpU 3aXUCTI TAaKUX OO0’€KTIB IMOBHHHI OOOB’SI3KOBO
BpPaxOBYBaTHUCS OCOOJMBI BJIACTUBOCTI iX 1U(ppoBOi (HopMHU, 1 3aCTOCOBYBATHUCS
creniajibHl METO/IU, B TOMY YUCI 1HPOPMALIIIHO-TTPABOBI.

binem mpaBunpHOIO € 3amponoHoBaHa C. BoHmapeHko imes 3ailiCHIOBATH
OXOpPOHY 1 3aXMCT aBTOPCHKHX IPaB HE HA OCHOBI YHIKaJIBHOCTI (pOpMHU TBOPY (B
TOMY 4YHUCIl 1 MOro BHpakeHHd B LUQPOBIA (opmi), a yepe3 BUKOPUCTAHHS
HEMOAUIBHOTO Ha (popMy 1 3MicT mudppoBoro (aitiny sik 06’ €kTa aBTOPCHKOTO MpaBa
[23]. [Hdana mpomnoswmitisi 03BOJISIE  BpPaxOBYBaTH  XapakTep CYy4acHOTO
iHopmariiHoro oOMiHY, B SKOMY OUIBIIICTh 1HGOPMAIIMHUX 00 €KTIB
MPEACTABIICHO y BUTIISAI PI3HUX KOMIT IOTepHUX (ailiB, SKi € yHIBepCaTbHUMU
«KOHTEMHEepaMm» JIJIs1 PI3HOTO BUAY JIAHUX, BKJIIFOYAIOYH TBOPH JIITEPATypU, HAYKH
1 MUCTEIITBA.

[{s npono3ulis, OJHAK, BUKJIMKAE OOIPYHTOBaHI CYMHIBU CEpeJl HAYKOBIIIB, B
pasi 3minu popmary nudpoBUX JaHUX, 10 OMUCYIOTh TBip [133]. Jlns BupimeHHs
11€1 CYNepeyHOCTI HEOOXITHO 31MCHIOBATH 3aXHCT LUU(POBUX TBOPIB HA OCHOBI
3MICTY 1H(opMaIlli, siIka MOKE 3UUTYBATUCH JIFOJUHOIO, III0 MICTUTHCS B LIUPPOBOMY
¢aiini. ToToXHICTh caMuX (PaililiB TAKOK MOKE€ BUKOPUCTOBYBATHCS MPU peastizailii
MEXaHI3MIB 3aXMCTy 3 METOI0 BCTAHOBJIEHHS JIETAIBHOCTI KOIIi TBOPY Ta 1HIIMX
aCIEKTIB 1 CTBOPEHHS.

[IpaBoBUii peKUM 3aXUCTy TBOPIB, IO BUpakeH1 B U(poBii Hopmi, HOCUTH
JBOICTUHM XapakTep. 3 OAHOr0 OOKY, BOHU € 00’ €KTaMU aBTOPCHKOTO IpaBa, TOOTO
CYCIIUIbHI BIIHOCMHU 3 TPHBOJY IX 3aXUCTy 1 3a0€3MEUeHHs] MPaBOMIPHOTO
BUKOPUCTAHHS € MPEAMETOM aBTOPCHKOTO TMpaBa, 3 IHIIOTO OOKY, HHWHI 1CTOTHO
3pociia poib NU(PPOBUX TETEKOMYHIKAIIi TPU CTBOPEHHI 1 pO3TIOBCIOKEHHI TBOPIB
1 00’ekTiB cyMDKHUX TipaB. [Ipu 11bOMYy CHOCTEpITAETHCS 1 YCKIATHEHHS CaMHX
00’€KTIB, K1 MOXKYTb OYTH IHKOPIIOPOBAHI B CKIaJHUMA 00’ €KT, €AUHY TEXHOJIOTIIO.

3 1i€l TOYKW 30py, AaHi 00’€KTH BUCTYNalOTh B SKOCTI 1H(oOpMalii; ska
MOBIJJOMJISIETbCSI KAHAJIAMM 3B’ 513Ky, [IPABOBA perjaMeHTallis 3aXUCTy 1 00Iry sKOi
BIIHOCUTBCSA JO TMpeaMeTHoi cdepu iHdopmariiiHoro mnpasa. Ile Bumarae
BKJIFOUEHHSI JI0 CKJIaay CyO’€KTIB PO3TJIIHYTHX MPABOBIIHOCHH HE TUIHKU aBTOPIB,
MPABOBJIACHUKIB Ta 1HIIMX OC10, sIKi Oe3mocepelHbO OepyTh y4acTh Y CTBOPEHHI,
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MONIMPEHH1 1 BUKOPUCTAHHI TBOPIB, a i Cy0’€KTIB, SKI 3a0€3MeuylOTh TEXHIUHY
CTOPOHY iHoOpMariitHOro O0OMiHY: OIepaTopiB 3B 53Ky, TOCTAYaIbLHUKIB
cremialbHuX 1H(QOpPMAaLIMHUX TOCIYyr, a TaKOX Jep)KaBHI OpraHu, B YHIil
KOMIIETEHIII1 3HaXOAUTHCS KOHTPOJIb 3a 1X AiSUIbHICTIO.

Takum ynHOM, €111 3pOOUTH BUCHOBOK TPO T€, 110 IIM(pOBa MpUpoa 00’ €KTIB
aBTOPCHKUX 1 CYMDKHUX IIpaB BHCYBAa€ JIOJAaTKOBI BHMOTH JI0 TMPaBOBOTO
pETyIIIOBaHHS iX 00ITy 1 3aXUCTy B CHIIy TOTO, IO TaKi BUMOTH BUXOJSTH 32 MEXI
aBTOPCHKOro IpaBa. Ha 111l mifcTaBi MpPOIMOHYETHCS TaKOX BHAUIUTH OCOOJIUBY
rpyny CyCHUIbHUX BIJHOCHH, 1110 BUHUKAIOTh 3 MPUBOJLY CTBOPEHHS, MOMIUPEHHS 1
BUKOPHUCTAHHS TBOPIB JIITEPATypH, HAYKHU 1 MUCTEITBA, 110 BUPaKEHI B IUGPOBIH
dbopMmi 1 perysibOBaHUX CHEIliaJbHUM KOMIIJIEKCHUM MPABOBUM 1HCTUTYTOM.

Ha nymxy KoncranrtinoBa C., IpaBOBUi IHCTUTYT — 1€ IOPIBHSHO HEBEJIMKA,
CTifika rpyna HpaBOBUX HOPM, L0 PEryjlOI0Th MEBHUM PI3HOBHUI CYCHUIbHHUX
BIJIHOCUH y MeXax rajy3i ado miaraiy3i npasa. BoHa BUai/Iss€ KOMIUIEKCHI 1 3MIILIAH1
IpaBOBl IHCTUTYTH, 110 BHKOPHUCTOBYIOTh KIJIbKAa IOPUAMYHUX PEKHUMIB
peryJIroBaHHS B 1X oeqHaHHi [74].

3rilHO 3 BU3HAY€HHAM, JaHUM M. LIBIK, MpaBOBHI IHCTUTYT — L€ CTIMKHIA
KOMIUIEKC IOPHIWYHUX HOPM CIPSMOBAHMX Ha BPETYIIOBAHHS BiAMOBIAHOT
yOCOOJIEHOI CYKYIHOCTI CYCHUIbHUX BITHOCHH. [IpyM BH3HAYEHHI MPaBOBOIO
iHcTuTyTy H. JleBHubka omucye #Oro sk KOMIUIEKC HOPMAaTHBHO-IPaBOBHX
MPUIKCIB, 0 PETYII0E 3a JOTOMOIOI CHEeNU(PIYHUX MPABOBUX MNPUMOMIB Ta
3ac00iB, TICBHUI BUJI Y¥ CTOPOHY OJHOPIIHHUX CYyCHiIbHUX BigHOCHH [80].

[H1r HaykoBIN B raiy3i mpaBa, 30kpema, B. Manaxos, A. [BanoB Ta B. [BanoB
BU3HAYAIOTh IHCTUTYT MpaBa SK CYKYITHICTh BITHOCHO BIIOKPEMJICHUX FOPUINYHUX
HOPM, IO PETYJIIOIOTh SIKICHO OAHOPIIHY TPYIy CYyCHIJIBHUX BIAHOCHH BCEpEIWHI
raiy3i mpaBa. OKpemMoO aBTOpamMH BHUAUICHO KOMIUIEKCHUW I1HCTUTYT TIpaBa sIK
CYKYMNHICTh HOPM, L0 BXOJSTh IO CKJIaqy PI3HHUX rajy3ei mpasa, aje peryiarorTh
B3a€MOIIOB’A3aH1 POJMHHI CTOCYHKH. [IpH 1IbOMY qOCIITHUKAMHU BUIAUISIIOTHCS TaK1
O3HAKHM LI1€1 MPAaBOBOI CTPYKTYPH: OJHOPIIHICTh PEryJIbOBaHOI C(hepu CyCHUIBHUX
BIIHOCUH; CaMOCTIMHUN NpeIMeT MPaBOBOTO PEryJIOBaHHA;, €IWHA (DYHKIIIS;
HAsIBHICTh HOPM, SIKI CXOXE PEryJIIOI0Th JaHE BIJHOIICHHS; IOPUAMYHA €IHICTh
HOpM [64].

OcCkinbKy, K 1I€ BUIUTUBAE 3 HABEJECHUX BH3HAYCHb, OCHOBHUM YHUHHHKOM
YTBOPEHHSI OKPEMOTO 1HCTUTYTY IpaBa € HASBHICTh OJHOPITHUX, CXOKHUX, IEBHUX
CYyCIIUIbBHUX  BIJHOCHH, TPEJCTABISETHCA HEOOXITHUM  OXapaKTepu3yBaTH
BIJIHOCUHH, 0 BUHHUKAIOTh 3 TMPHUBOJY BUKOPHUCTAHHS OO0 €KTIB aBTOPCHKUX 1
CYMDKHHX TIpaB, 1110 BUpaxkeHi B udpoBiit hopmi.

Taxki BIIHOCHHU CJIi] BA3HATHA OJHOPIAHUMH B CHITY TOTO, IIIO:

— BOHM CKJIQJIalOTbCSl 3 MPUBOJY BUKOPUCTAHHSA 1 3aXUCTy BIJ
HEJIEeTrallbHOTO BUKOPUCTAHHS TBOPIB JITEpaTypH, HAYKU 1 MUCTELITBA, 1110 BUPAXKEH1
BUKJIIOYHO B U POBiH HopMi (€HICTh 0COOIMBOCTEN 00’ €KTA BIIHOCHH);

- B O1IBIIIOCTI BUIMA/IKIB YYACHUKAMU WX BITHOCHH € HE TUIBKU aBTOPH,
IPABOBJIACHUKU Ta KOPUCTyBaul OO’€KTIB, a ¥ 1HIII OCOOM, sKi 3a0e3meuyroTh
¢dyHKIiOHYBaHHS 1H()OPMALIMHUX CHCTEM, 4epe3 sKi 3IHCHIOEThCS OOMIH, Ta B
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SKUX BUKOPUCTOBYIOThCS JIaHl 00’ €KTH B IIU(ppOoBiit hopMi (€1HICTH OCOOTUBOCTEH
Cy0’€KTHOTO CKJIaTy MPAaBOBITHOCHH).

Taxki xapakTepHi pUCH, a TAKOXK MOJBIHHUI CTaTyC 00’ €KTIB MPaBOBIAHOCHH,
3yMOBIIIOIOTh HEOOXIAHICTh HASBHOCTI JOJATKOBOTO MPAaBOBOTO pEryIIOBaHHS
BITHOCHH, 110 CKJIQJAIOTHCS 3 MPUBOJLY BUKOPUCTaHHA IU(GPOBUX 1HPOpMAIIITHIX
CHUCTEM Ta CHCTEM 3B’SI3Ky JUIsl 3a0€3MEUYEeHHS JOJATKOBHUX TapaHTIl 3aKOHHOTO
BUKOPUCTaHHA B HHUX OO0 €KTIB aBTOPCHKHX 1 CYMDKHHX MpaB (HEOOXiIHICTb
JIOJIATKOBOTO €JJMHOTO MPABOBOIO PETYJIIOBAHHS 3a3HAYEHOI IPYNMH IPOMAJCHKHUX
BIJIHOCHH).

AHai3 giTepaTypu, IPUCBIYCHOT ITi€T TpoOIeMaTHIll, HaJaM HaM 3MOTY J1ATH
JI0 BUCHOBKY, III0 YacTimie i 1HGOpMaIliiHUMHU MPaBOBITHOCHHAMHU PO3YMIIOTh
BpEryjaboBaHi  1HGOPMAIIIITHO-IPAaBOBOI0O HOPMOIO  iHOpPMAIiiiHI  CYyCIHUIbHI
BITHOCHHHU, CTOPOHM SIKMX BHUCTYIAIOTh B SKOCTI HOCIiB B3a€MHHUX IIpaB Ta
000B’sI3KiB, BCTAHOBJICHHUX 1 rapaHTOBAaHUX 1H(OpMAIliHHO-TIPaBOBOIO HOPMOIO [87].

OckUIbKH, SIK 0yJI0 OOTPYHTOBAHO BUIIE, 00’ €KTH aBTOPCHKUX MPAB € TAKOXK i
1H(popMaIiiHUMU 00’ €KTaMH Ta MOXKYTh OyTH BKJIIOYEHI B 1HPOpMALIMHUI 0OMIH
Ta 00ir, TO iX IMPaBOBUM CTaTyC TaKOX € MOJBIMHUM. BHacCHiIOK IIbOTO SIBUIIA,
3aXMCT AaBTOPCHKUX 1 CYMDKHUX IIpaB MOXE€ 3IMCHIOBAaTHCS SIK METOJaMu
aBTOPCHKOTO MpaBa, TaK 1 METOJIaMHU 1H()OPMALIHHOTO ITpaBa.

VY 3B’SI3Ky 3 LHMM HEOOXIHO MNPUAUIATA YBary pO3MEXYBaHHIO 3aXHCTY
00’€KTIB aBTOPCHKUX 1 CYMDKHUX TIpaB. € NOLIILHUM BIAHECTH J0 1HPOPMAIIIHO-
IPABOBOIO 3aXHCTy AaBTOPCBKUX IMpaB JABSUIBHICTh IOAO 3aXHUCTy 00’€KTa
aBTOPCHKUX TIPaB, TAKOTo SIK «1H(GOpPMAIlis», OCKUIBKA TaKUW 00’€KT MpsSMO HE
nependavyeHuil 3aKOHOJABCTBOM IIPO aBTOPChKE MpaBo, aje BperyIbOBaHUMN
1H(}OopMaIIiHO-TIPaBOBUMU HOpMaMu. J[OIITBHO TaKOXX PO3IJISHYTH 1 CYMIKHI
3aX0/M, MO0 CTOCYIOTHCS SK JI0 aBTOPCHKOrO, Tak 1 /10 1H(OpMAIiHOTO TMpaBa
(HanmpukJiian, 3a00pOoHY Ha MOIIMPEHHS 1HQOpMAIlli Ta TEXHOJOTIH MpPo CIOCcoOn
MOJIOJIAHHS TEXHIYHHUX 3aXOJ(IB 3aXHCTy aBTOPCHKUX MPaB, 3aKPIIICHUX K HOpMa
aBTOPCHKOTO TIpaBa, ajie, MO CYTI, TaKOX MaroTh 1HPOPMaLIHHO-IPAaBOBUI
Xapakrep).

OCHOBHUMH  elleMEeHTaMH, 10  (GOpMyIOTh 3MICT  1H(pOpMaALIHHUX
MPaBOBIJTHOCHH I[0/I0 3aXUCTY ABTOPCHKUX 1 CyMIXKHUX IPaB €:

— cyO’exkTu, #AKI BCTyHNaloTh Yy TPaBOBITHOCHMHU TpU 3AIHMCHEHHI
1H(OpMaIIHHUX TPOIIECIB;

—  TOBOJDKEHHA (Iii, Oe3NIsUIbHICTh) CYO’€KTIB MpU 3A1MCHEHHI HUMU
iH(QOpMaIITHUX-TIPABOBIIHOCUH  (HANpUKIAA, TpUAOAHHS BUKIIOYHUX TIPaB,
nepefadya  MalHOBMX — MpaB, KyHIBISA-TIpoJax  1HPOpMalIMHUX 00 €KTIB,
TUpaXyBaHHS 1 HOIIKMPEHHS 1H(OpMAaIIHUX 00’ €KTIB 1 1HIII aHAJIOTIYHI Ai1);

—  cyO’exTHBHI MpaBa Ta 000B’SI3KH Cy0’ €KTIB MPABOBITHOCHH BUHUKAIOTH 3
BIJINMOBITHOT MOBEIIHKHU Cy0’ €KTIB, a TaKOX 3 MPUMHUCIB 1HHOPMAITITHO-TIPaBOBHUX
HOPM;

— 00’ekTH, y 3B’A3KYy 3 SIKUMH CYyO’€KTHM BCTyHaroTh y i1H(opmaliiiHi
PaBOBITHOCHHH;
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—  1mpaBo, OOOB’SI30K 1 BIAMOBINATBHICTH CYO’€KTIB MPaBOBIAHOCHUH MPH
3I1ACHEHH] 1H(POPMAIIHHUX MTPOLIECIB.

JloLinpHO 3yNUHUTHCA Ha BU3HAUEHHI JIBOX MOHATH: CyO’€KTIB Ta 00’ €KTIB.
VY3araini, 00’€KTOM MPaBOBITHOCHH € T€, 3 IPUBOJY YOTO BUHHUKAE Ta ICHYe came
npaBoBe BigHOmeHHS. BinmoBigHo no 3akony VYkpainu «IIpo iHdopmarito»
00’exTOoM 1H(OpMaLIHHUX BiAHOCUH € iH(opmaris [54].

B sixocTi 06’ €kTiB 1HPOpMAaIIHHUX TTPaBOBITHOCHUH (1H(POpMAaIiHHUX 00’ €KTIB)
BUJIIJISIIOTH TaKI:

—  JIOKyMeHTOBaHa iH(opMallis; iHpopMaliifHi NPOIYyKTH Ta TMOCIYTH;
eJIEMEHTH 1H(POPMAIIITHOT Oe3MeKy;

—  irdopmariiiiHi mpaBa Ta cBOOOAN 0COOMCTOCTI, 3aXHILEHICTh 1H(OpMaIii
Ta 1H()OpMaLIHUX peCypCiB);

—  1Hdopmarliiini TeXHOJIOrIi Ta 3aco0u iX 3abe3nedeHHs (y TOMY YHUCHI
nporpamu 1t EOM);

—  1HW1I 00’exTH 1H(DOpMaLIHOT chepu.

Kpim Toro, ckazano, mo mig o0’ekToM i1HGOPMAIIMHUX MPABOBIJHOCUH €
MaTepiaibHi, JyXOBHI Ta IHIII COLIaJIbHI OJiara, siBUIlla Ta MPOLECH, 3 TPUBOAY SKHX
cy0’exTH 1H(pOpMALIITHOrO MpaBa BCTYNAIOTh B iH()OpMaLIHHO-TIPABOBI BIIHOCUHU
Ta 1110 € MPEIMETOM iX iHTepeciB, mpaB Ta 000B’s3KiB [93].

Cy0’extamu  iH(pOpMAIIHHUX TMPABOBIAHOCMH € OCOOM, SIKI HaJUICHI
iH(QopMaIiitHOI0O TPaBOCYO €KTHICTIO, IO CKJIQJaeThesi 3 1H(PopMaIiiiHol
MpaBO37aTHOCTI (MOXJIMBOCTI MaTH 1H(OpMaIiiiHi TpaBa Ta OOOB’S3KH) Ta
1HpopMariiiHOi J1€3MaTHOCTI (3JaTHOCTI CBOIMH JiAMH HaOyBaTH 1H(GOpPMAIlIHHUX
paB Ta CTBOPIOBATH 1H(MOpMaIliiiHI 000B’I3KH).

BignoBigno no 3akony Ykpainu «IIpo iHpopmariito» BHAUISIOTH Taki BUIA
cy0’ekTiB 1H(GOpPMAIITHUX MPAaBOBIMHOCUH: (i3UYHI 0COOM; IOPUIAUYHI OCOOU;
00’ €JHaHHS TPOMAJISH; Cy0’€KTH BIIQJHUX MOBHOBAXCHD [54].

[IpaBocyO’ekTHICTh (I3UYHOI 0COOM € O0OOB’SI3KOBOIO YMOBOIKO ISl BCTYITY
cy0’€ekTa B KOHKPETHI IpaBOBIAHOCHHU. [H(popMmaliiiHa npaBo3aTHICTh (Pi3UUHOT
0COOM BHUHHUKAE 3 MOMEHTY HApOKEHHS 1 MPUIHUHSAETHCSA 13 HACTAaHHSAM CMEpTI.
HieznatHicTh (i3u4HOi ocoOM B 1H(OpMalliiiHii cdepl BUHUKAE TMI3HINIE HIXK
MPaBO3/IaTHICTh, OJHAK BIK i1 HACTAHHSI B 3aKOHOJIaBCTB1 Y KpaiHU HE BCTAHOBJICHUH.
BianoBigHo 10 3arajibHUX BUMOT TIOBHOT JA1€3/IaTHOCTI 0c0Oa HaOyBa€ 3 HACTAaHHSIM
noBHOMITTS. [loBHA [11€31aTHICTD 3’ ABJISE€THCS y TUX OCI0, SIK1 B CHILY PI3HUX IPUYKH
(TArOTOBKH, OCOOHMCTHX 3I10HOCTEH, IMOCaad TOIO) OTPHUMAIM BiAIMOBIIHO IO
1H(OpMAIIHHOTO 3aKOHOIaBCTBA MOYKJIUBICTH 0COOMCTO BUKOPHUCTOBYBATH ITpaBa Ta
MaTu 000B’si3ku. Hampukian, BIacHUK MATEHTY MOKE 31HMCHIOBATH 1H(MOpMAIIiitH1
npaBa PO3MOPSIKATUCS BIACHUM BHHAXO0JOM abo0 IHIIUM pe3yJbTaTOM HayKOBOI
mparli 1 HECTH 3a HUX BiMOBIIATBHICTD JIUIIIE MICIIS TOTO, SIK BIH OTPUMYE HAJICKHY
MiArOTOBKY (BUHAKIE IporpaMy ado iHie) 1 oMy OyJie BUIaHO MATCHT.

[Mogo ropummyHux ocid, To ix iH(popmalliiiHa NpaBO3JaTHICT, BUHUKAE 3
MOMEHTY CTBOPEHHS Ta MPUIHUHSIETHCS 3 THS BHECCHHS JI0 €MHOTO JEP>KAaBHOTO
peecTpy 3anucy npo npunuHeHHs. [IpaBo3aaTHICTh IOPUANYHOI 0COOU CIIBMAIAE 3
BUHHUKHEHHSIM J1€37aTHOCTI, PETYJIIOETHCS 3aKOHAMU Ta ii cTaTyToM. Jlie3naTHICTh
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IOpUJIMYHOI O0COOU, SIK TMPaBUIIO, Peali3yeThbcs uepe3 ii KepiBHHKa abo opraH
yIpaBIiHHS.

Cy6’extamu 1HGOpMAIIHHUX BITHOCHH MOKYTh OyTH TaKOX 1HIII JIep:KaBH, 1X
TPOMAJSIHM Ta IOPUIUYHI OCOOM, MDKHApOAHI oOprasizamii Ta ocobu 0e3
rpomaasHcTBa. Ha MDKHapogHOMYy piBHI JepkaBa BHCTyHae CaMOCTIHHUM
cy0’exTOoM 1H(GOpPMAIIHHUX BITHOCHH, a Y BHYTPIIIHHOJCPKABHUX BITHOCHHAX —
yepe3 opranu Biaad. HaBiTe sKkiio jaep:kaBa 0e3mocepenHbO 1 HE € YYaCHHUKOM
iH(GOpMaIIfHUX TMPaBOBIIHOCHH, TO BOHA BHCTYIA€ BIACHUKOM TOJIOBHUX
iHQopMaIITHUX pecypciB 1 TEXHIYHUX 3ac00iB, GpopMye iHGOPMAIIIHHY MOJITUKY
JepkaBU Ta 3a0e3nedye €auHui 1HGOpMAIIMHUK TPOCTip, a TaKOXK BHUPIIIYE
npo0JieMH, sIKI BAHUKAIOTh MPU MI>KHAPOIHOMY 1H(QOopMaIiiiHoMy 0OMiHI.

V3arani, BiAMOBIIHO A0 00CSTY MpaB, cy0’ekTiB 1HGOPMAIIHUX BIJHOCHH
MO>KHA MOJIJIUTH Ha:

—  3arajibHi (IepkaBa, il Opranu, /Uil AKX 1H(QOpMaliifHa TIAJIBHICTh HE €
OCHOBHOIO; IOpUANYHI Ta (P13UYH1 0COOU, I AKUX 1H(POpMaILliiiHa JISIBHICTh HE €
OCHOBHUM BHUJOM JIisUTbHOCTI);

—  cnemianbHi (G13UYHI, OPUIAUYHI OCOOU, NEp’KaBHI OpraHu, A SIKUX
iH(opmaliiHa JISUIBHICTE € OCHOBHOIO Ta IepenbdadeHa yCTaHOBUMMU
nokymeHTamu (iHdopmarliiiii areHTCTBa, BUJABHUIITBA, TEJIEKOMITaHi1, IPyKOBaH1
3acobu MacoBoi iH(opMailii, [HTepHeT-ipoBaiiiepu, apXiBHI yCTaHOBH, OIIEpATOPU
TEJEKOMYHIKallii TOIO0); JAep>KaBHI OpraHu, JJI SKUX BUKOHAHHS YIPaBIIHCHKHUX
byHkUid B 1HPOpMaLiiHii cepi nepeadaueHe HOPMATUBHO-NPABOBUMH aKTaMU
(HdepxaBHuil KomiTeT TeneOayeHHsI 1 PaJlOMOBICHHS YKpaiHU, SK CHELIATbHO
YIOBHOBA)XEHUI LIEHTPAJbHUN OpraH BMKOHABUOl BiaJM 3a0e3medye peai3allito
JIep>KaBHOI OJIITUKY B 1H(QOpMaIiiiHii cdepi, peanidye Aep:KaBHY MOBHY HOJIITUKY,
CIIpUsi€ 3IIMCHEHHIO KOHCTUTYIIIMHOTO TIpaBa Ha CBOOOY CJIOBA).

Ha mnamy naymky, iHGOpMamiiiHO-IpaBOBI BIAHOCMHU WIOJO 3aXHUCTY
aBTOPCHKUX 1 CYMDKHHMX IpaB — L€ Ti CYCHUIbHI BIJHOCHHH, B SIKMX OO’€KT, IO
3aXUIIAETHCS PO3MIISIIAECTHCS, TIEPIT 3a BCe, K 1HGOpMAIIis, 0 BOJOJIE TEBHUM
CTaTyCOM Ta OCOOJINBUM PEKUMOM BUKOPHCTAHHS, 10 PETYJIOETHCS 3aKOHOM a00
JIOTOBOPOM.

Bin indopmariiitHux mpaBOBITHOCHH 13 3aXMCTy aBTOPCHKUX IpaB, BapTo
BIJIPI3HSITH, ITUBUILHO-TIPABOBI Ta 1HIII BITHOCHHH, SIK1 B 3B’ A3KY 3 Cy9aCHUM PiBHEM
pPO3BUTKY 1H(POPMAIIHHUX TEXHOJOTIH, MalOTh 0cOOIMBY crienudiky. Hampukiasm,
MPaBOIOPYIICHHST y cdepl aBTOPCHKOrO TMpaBa IIOJI0 3aXUCTy TBOPIB, SKI
PO3IMOBCIOJKYIOThCSL uepe3 (hailliIooOMIHHI Mepexi XapaKTepHI TUM, IO OuIbIIa
YacTHMHA JI0OKa31B BUHU SIBIILE cO00r0 IM(dpoBi nani abo 1udposi BiZOMOCTI Mpo
1H(popMarlliiiHui 0OMiH, 1110, OHAK, HE 03HAYAE, IO 1X HEOOX1THO KBaTI(IKyBaTH K
1H(pOopMaIliitHO-TIPaBOB1 BIIHOCHHHU.

HasiBHICTH Takux OJHOPITHUX CYCHIJIBHUX BIJHOCHH, IO BUHUKAIOTh 3
MPUBOY BUKOPUCTAHHS Ta 3aXHUCTy 00’ €KTIB aBTOPCHKUX 1 CYMDKHHUX IpaB, LIO
BUpaxeHl B I1upoBiii ¢Gopmi, B TEXHIYHO CKIATHOMY Ta HAYKOEMHOMY
mobanpbHOMY  1H(MOPMAIIHHOMY CEpPEJOBHINN, € BaroMOK MIJACTABOIO IS
BUHUKHEHHS OKPEMOTO IHCTUTYTYy 3aXUCTy TakuX OO’ €KTIB MOKIUBOCTSIMH,
HaJaHUMHU 1HGOPMALIHHUM MPABOM B CHIIy TOTO , IO JaHa KOMIUIEKCHA Tally3b
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npaBa PEryJroe pi3HI BIJHOCUHHU, HEPO3PUBHO MOB’53aH1 3 BUKOPUCTAHHSIM TaKHUX
00’exTiB. Jlo HUX, 30KpemMa, MOXKHA BIAHECTH ympaBiiHHA B cdepi iHpopmarii Ta
iHbopMaTHu3allii, peryJioBaHHs B raiy3i 3B’ 513Ky, 3a0€3MeUeHHs MPaBOBOTO PEXKUMY
1HbOpMaIIIHHOTO pecypcy Ta iH.

Ha migcraBi BuIeckazaHoro HEOOXiTHO 3pOOMTH BHUCHOBOK PO HASBHICTH
KOMIUIEKCHOTO MPABOBOTO 1HCTUTYTY 3aXUCTY aBTOPCHKUX 1 CyMDKHHUX IpaB Ha
00’€KTH, 110 BUpaXeHi B HUPOBiil (HopMi Ta BUOKPEMIICHHS OKPEMOTO MOHSATTS
«3a0€e3MeyYeHHs 3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CYMDKHHMX MpaB, M0 BUPAXKEHI y
uudpoBii  GopMi  aAMIHICTPATUBHO-TIPABOBUMH  3aco0amMmu», TiJ  SAKUM
3aMpPONOHOBAHO PO3YMITH CYKYIHICTh IPABOBUX HOPM, IO PETYIIOIOTh CYCIIIbHI
BIJIHOCHHH, IO CKJIAJAI0ThCS B cepl 3aXHUCTY aBTOPCHKUX 1 CYMDKHHMX IIpaB Ha
00’€KTH CTBOpEHi, 30epekeHl Ta MOIMMPEeHl B Tiob0anbHOMY 1H(QOpMaIIHHOMY
CEpENIOBUIII 13 3aCTOCYBaHHSIM Cy4acHHX HU(PPOBUX METOAIB (ikcallii, 00poOKu Ta
nepenayi iHpopmalli Ta JISJIBHOCTI YIMOBHOBAXXEHUX JIEPKABHUX OpraHiB 3
peanizarllii 3aXo/iB, CIPSIMOBAaHUX Ha MPOQUIAKTUKY PealbHOI 3arpo3u MOPYILIEHbD,
BHU3HAHHS a00 BIIHOBJIEHHS AaBTOPCHKUX MPAaB 1 3aXHUCT IHTEPECIB iX MPABOBIACHUKIB
IPH iX MOPYLIEHH1 a00 OCKap>KeHi.

B skocTi OCHOBHUX (DYHKIIi MPaBOBOTO IHCTUTYTY BUEHHMH BHJILISIOTHCS:
3a0€3Me4eHHs LUTICHOTO, BIJHOCHO 3aKIHYEHOrO PEryJIlOBaHHS Ta 1H(opmaliiiHa
GyHKLIS, sSKa CTPYKTypy€ TMpaBOBI HOPMH. XapakTepusyroouu  (QyHKIIT
KOMIUIEKCHOT'O NPABOBOrO 1HCTUTYTY 3aXUCTY aBTOPCHKUX 1 CyMDKHUX IIpaB Ha
00’€KTH, BUPAKEHI B IUPPOBiK Hopmi, CiIi 3a3HAYUTH, 110 HOPMHU, K1 BXOISTH B
JTAaHUW 1HCTUTYT, TOBMHHI 3a0€3MedyBaTH HASBHICTh IOPUIUYHUX IHCTPYMEHTIB
3aXMCTY, PO3TISIHYTUX B JIaHii poOoTi 00’ €KTIB, 10 BUpakeH1 B UMpoBiH dopmi,
npy iX BHUKOPUCTAHHI B Trjo00adbHOMY 1H(QOPMAIIHHOMY MPOCTOPI Ta YITKO
perjiaMeHTyBaTH MpaBHia IX BUKOPUCTAHHS, a TAKOX O0COOJMBI IIpaBa 1 000B’SI3KH
CTOpIH-YYaCHHKIB 1HPOPMALIHHOTO 0OMIHY TAKUMU 00’ €KTAMH.

dopManbHO, IOPUIUYHI HOPMH, 110 YTBOPIOKOTH JOCIHIIKYBaHUI MpPaBOBUI
IHCTUTYT, MOXXYTb OyTH IHKOPIIOPOBAaHI B pI3HI HOPMATHMBHI aKTH, MPHUCBIYEHI
IIPaBOBOMY PETryJIOBaHHIO B Pi3HUX c(epax CyCHIIBHOTO MHUTTSA, TOMY IpH
BUPIIICHH] MUTaHHS, YU CTOCYETHCS Ta YU 1HIIIA HOpMa 3aKOHOJABCTBA JI0 JaHOTO
IHCTUTYTY CJI1Ji OpPIEHTYBATHUCS HE TUIBKM Ha XapakTep HOPMATHBHO IPABOBOTO
aKTy, B IKOMY JIaHa HOpMa Kou(ikoBaHa a00 IHKOPIIOPOBaHa, a i Ha caM XapakTep
paBOBOI HOPMH, 00 €KT ii peryJtoBaHHS, BPAaxXOBYIOYH BHCOKY iH(pOpMaIliitHo-
TEXHOJIOT1YHY CKJIQJHICTh CYCIUIbHUX BITHOCUH B ITU(POBOMY CEPETOBHIIII.

Takuif miaxig 0coOJMBO BAXKIWMBHA MpU POOOTI 3 MPABOBUMU HOPMaMHU
[{uBinbHOTO KozIeKcy VYkpaiHnu, ocKiIbKU BiH 00’€HYy€ 0€3714 HOPM, IO HOCSTh
HaANpPI3HOMAHITHIIINM XapakTep 1 4acTO TaKl HOPMU € CYMDKHUMH 3 I1HIIUMHU
ramy3sMu mpasa. J[o cnemialbHMX MPaBOBHX HOPM, LIO HAJEXaThb 10 JAHOTO
IHCTUTYTY 3aXHUCTy Ta MependadyaroTh OCOOJIMBI MPUIUCU IIOAO TBOPIB, IO
BUpPAXEHI B EJEKTPOHHIA Ta IU(poBid (GopmMi MOXKHA BIIHECTH HOPMH, SKI
MICTSTBCS y YeTBepTii kuu3i L{uBinbHOTO KONekey Ykpainu [131].

[ndopmariitHo-npaBOBUM IHCTUTYT 3aXUCTY 00’ €KTIB aBTOPCHKUX 1 CYMDKHHUX
npas, 110 BUpaxeHi B IudpoBiil ¢hopmi, JOMOBHIOE KIIACUYHI CITIOCOOU 3aXUCTY, 1110
OyIyloThCSI Ha TIPaBOBIM 3a00pOHI HE3aKOHHOTO BHUKOPUCTAHHS 00’ €KTIB,
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nepeadayeHuX aBTOPCHKUM MPAaBOM. 3aCTOCYBAHHS IPABOBOI 3a00pOHU SIK METOIY
NPABOBOTO PETyIOBAHHS CYCHIJIBHUX BITHOCHH Y 3B’SI3KY 3 BAKOPUCTAHHIM TBopiB
y BIIKPUTHUX 1ch0pMauu/IHHx CHCTEMAX M€ HH3bKY eq)eKTHBchTL BHACIIIJIOK
HIMPOKOT I[OCTyHHOCTl 1 TMpOCTOTH 1HCTPYMEHTIB JJisi KOIIIOBaHHS Ta
PO3MOBCIOIKEHHS TBOPIB B pi3HHx iHcpopMaulnHHX CUCTEMAX.

Tomy 3aXHCT aBTOPCHKHUX 1 cyMDKHHx npaB Ha 00’ €KTH, BUPAXKEHI B un(l)pomn
dbopmi, TOBMHEH OyayBaTUCA Ha IHIIMX TNPHUHIMIAX 1 MOXKIUBOCTAX, SKi
nepeadayeHi iHQOpMALIHHUM TPaBOM JJisi 3a0€3MEYeHHST 3aXUCTY BIIOMOCTEH 1
JTAaHUX, 110 MOB1IOMJISIIOTHCS 32 JOMOMOTOIO TEJIEKOMYHIKAIIMHIX MEPEK.

IndopmariitHo-paBoBl  CIMOCOOM 3aXKCTy, IO JO3BOJISIOTH PO3IIISAATH
00’€KTH aBTOPCHKOTO MpaBa sk iH(OpMaIliiiHi 00’ €KTH, OyAyIOThCA Ha KIJIBKOX
OCHOBHMX MpUHIMINAX 1HGOpMaIiiiHOro TpaBa, sKi Oymu cdopmyiiboBaHi
Kopmuu B.A. [77], BiZnoBigHO 0 SKMX HMPOTIOHYETHCS SKCTPAIOIIOBATH iX JIiI0 Ha
BIJIHOCUHHU B c(hepl CTBOPEHHS 1 NOIIKUPEHHS 00’ €KTIB aBTOPCHKUX 1 CYMI>)KHUX ITPaB,
110 BUpakeH1 B LU(poBii popMi B TakHil criocio:

—  IPHUHLMN BUIBHOTO BUPOOHMIITBA Ta MOIMUPEHHS 1H(OpMAIIli Ta TPUHIUIT
BUIBHOTI'O IOCTYITY, 110 FapaHTye 1HPOpMaLiiiHy cBOOOAY JIFOAUHHM. J{aHUI TpUHIUI
MU PO3YMIEMO, SIK HEOOXI1JIHICTb CBOOOIU JOCTYIY 110 iHpOpMallii Ta 3a0e3neYeHHs
HEMO>KJIMBOCTI BBEJCHHS IIEH3YPH B Oy/Ib-SKHX ii MpOsiBax, HAPUKIIAJ, (GUIbTpaIli
1H(dopmarliiHoro oOMiHy Ta 3a00pOHU JOCTYIY /10 1HGOpMAIlil TEBHUX KaTEropiu;

—  OpUHOUO 3a00pOHM BUPOOHUUTBA 1 PO3MOBCIOPKEHHS HEIOCTOBIPHOI
iH(popmarlii Ta iHpopmanli, HocTyn 0 sAKOi 0OMexeHO 3akoHOM. CyTh JaHOTO
MPUHIMIY TOJISATaE y TOMY, 110 HEOOX1JHO 3a0e3MeuyBaTh 3aXUCT CYCNUIbCTBA Ta,
B MEepUly Yepry, HEMOBHOMITHIX BiJ MEBHOI 1H(OpMalii, sKa MOKe MPHU3BECTU 10
NOPYUIEHHS MpaB 1 CBOOOJ JIFOJAMHM, E€CTa0LII3yBaTH CYCIUIBCTBO. SIK MpaBuIIo,
BUINI€3a3HAYCHUN TPUHIUIN PO3MIISAAETHCA IIOAO0 MOIIMPEHHs 1H(opMarlii, 110
pO3MaII0E MI>KHAPOJIHY BOPOKHEUY ab0 MICTUTH B COO1 aHTHACP)KABHI 3aKJIUKH,
IpOTE TMPEACTABISAETHCS JOIUIBHUM 3aCTOCYBaHHS JaHOTO MPHHIHUIY 1 TIO
BIJIHOIICHHIO 10 1H(opMaIlii iHmoro poay. Ha Hamry qymKy, 1ied IpUHIIAIT TaKOXK
MOKe OyTH peai3oBaHUM, HAMPUKIIAJ, B 0OMEXEHHI1 IOCTYITY JI0 TBOPIB, SIKI MAIOTh
EpOTUYHUI 4K MMOpHOrpad1yHUN XapaKkTep Il 3aXUCTY MpaB HEMOBHOJITHIX, 200 3
METOI0 3aro0iraHHs TOIMPEHHIO 1H(OpMaIi MOJ0NaHHS TEXHIYHUX 3aXOJliB
3aXUCTY 00’ €KTIB aBTOPCHKHX 1 CYMIXKHUX IPaB;

—  TPUHOMIO 3aKOHHOCTI Ta TMPUHIMI  BIAMNOBIAAJBHOCTI. Moxkemo
CTBEp/I)KYBaTH, W0 B CYCHUIbCTBI AISUIBHICTh BCIX JIEpKABHUX OpPraHiB,
IPOMAJICBKUX OpraHi3allii, KOMepIiiHuX 00 €HaHb, MOCATOBUX OCIO, TPOMaJIsTH
NMOBMHHA OyTH PErIaMEHTOBAHA YITKO 3aKpIIJIEHUMHU 1H()OpMaLiiHO-TTPaBOBUMU
NpUIMCAaMU B 3aKOHAX Ta MiJ3aKOHHUX aKTaX, sKi MOBHUHHI HE CYNEpEeYUuTH
Konctutymii Ykpainu, a TakoX HEBIABOPOTHICTh TOKApaHHS 3a iX MOPYIICHHS,

—  TPUHIMI CIIPOMOXKHOCTI 00iry iH(opmMarlii, 3aCHOBaHUN Ha BIACTUBOCTI
BIIUICHHS 1H(oOpMaIii Big i1 TBOPI, BUMarae 00’ €KTHBHOTO BHPaXKEHHS
iH(popmarrii B Oyap-skiii pedoBiit ¢popmi. MokHa 3pOOUTH BHCHOBOK, IO JaHUN
MPUHIIAIN KOPECIIOHY€E aHAJIOT14HIN BUMO31 aBTOPCHKOTO IMpaBa Mpo HEOOX1AHICTh
BUPKECHHS TBOPY B Oy/b-sKii Gopmi, IO JT03BOJISIE O3HAMOMUTHCS 3 HUM OY/ib-
SKIW 1HIIH 0c001, KpIM aBTOPA;
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—  TNPUHIUN PO3MOBCIOJKEHOCTI 1H(opmarii. Ha namy aymky, naHwuii
IPUHIIUI € HAPLKHUM KaMEHEM IPH PO3yMiHHI aBTOPCHKOTO IMpaBa, OCKIIbKUA BiH
BU3HAUa€, HAWBAXIIMBIITY BIACTUBICTH 1HPOpMAIIii, BOHA MOXKe OyTH OararopazoBo
CKOMIHOBaHOIO 0€3 3MiHH 11 3MICTY, TOOTO 3 TTO3HUIII aBTOPCHKOTO TIpaBa I1e 03HAYAE,
M0 TEXHIYHO TBIp, sK 1HPopMaIiiHUI 00’€KT MoOke OyTH CKOIIHOBaHO
HEOOMEXKEHHUM YK CIIOM 0C10, OJTHAK, TIPU [IbOMY OOCST IIPaB Ha BUKOPUCTAHHS IIbOTO
TBOPY HE€ TMEPEXOJUTh CIIIOM 3a KOXHUM (pakToMm, HMOro KOIIIOBaHHA, a
3QJTMIIAETHCS 3aKPIMJICHUM 32 IEBHUMH 0CO0aMH, 1[0 BUPAKAETHCS Yepe3 MPUHIUTT
«BITIYKEHH» 1H(DOpMaIIii Ha T1CTaBl 3aKOHY a00 JOTOBOPY;

—  TNPUHIUN OpraHizamiiiHoi QopMH Ta TPUHLHUI EK3EMIUIPHOCTI
iHbopMallli BU3HAYAIOTh, WO I1HQOpMAIlS 3aBXKAW OPraHi3OBYEThCS Ha
MaTepilalbHOMY HOCI1 y BUIJISA1 EBHOT opmu (ayaio-aiisl, TeKCT, 300pakeHHs )
Ta MOLIKPIOETHCA €K3EMIUISIPHO, 110 3a0e3Mneuye MPUHLIUIIOBY MOKIIUBICTh OOJIIKY
NOIIMPEHHs 1HpopMalii. Mu BBaxkaeMo, 110 JUisi 00’€KTIB aBTOPCHKUX IpaB L€
O3Hauae, 110, MO-TepIlie, BOHU 3aBX/I1 € IIEBHUM BHIOM TBOPIiB, a MO-APYTe, T€, 0
OyIb-sKe iX 3aBaHTAKECHHS, peadizailis HOCIS 4YM 1HII Al 3 PO3MOBCIOIKCHHS
MOXXYTb OyTH 3a(iKCOBaH1 Ta BpaXxOBaHi, B TOMY YHCIIi 3 METOIO BCTAHOBJIEHHS 0CI0,
K1 3O1ACHUIINA Takl Mii.

Takum 4YMHOM, Ha TIJICTaBl HABEJEHOTO BHUIIE CITIIBBIJHECEHHS 3MICTY
MPUHIUIIB 1H(POPMAIIIIHOTO MpaBa 3 MPAaBOBUM CTaTyCOM 00’€KTIB aBTOPCHKHX 1
CYMDKHUX IpaB MH MOXEMO 3pOOMTH BHCHOBOK PO T€, LIO IpaBa aBTOPIB 1
MIPaBOBJACHUKIB MOXYThb 1 MOBHHHI 3axuliaTucs 1H(QOpMaLIHHO-TPaBOBUMU
HOpMaMH.

3 UbOro BUIUIMBAE, IO IS €(PEKTUBHOIO 3aXUCTy 00’ €KTIB aBTOPCHKUX 1
CYMDKHHMX MpaB MOXHa 3alpONOHYBATH HACTYIIHI OCHOBHI NPUHLMIINA 3aXHCTY
aBTOPCHKUX 1 CyMDKHHMX IpaB Ha 00’€KTH, BHpaxeHl B LUPPOBi ¢dopmi, 110
peanizyrThes 1HPOpMaIiHHO-TTPABOBUMU CIIOCOOAMU:

—  TOPUHIMO TPAHCKOPJOHHOCTI Ta TPAHCHAPEHTHOCTI TI00aIbHOTO
iHpopmariiiinoro cepefoBuia. BiAMmoBiAHO [0 I1OrO0 MPUHIMIY, €IUHUN
1H(opMaIIiHUN TPOCTIP MOBUHEH PO3TIISAATHCS K CYKYIHICTh BEJIMKOTO 4YMCIia
CJIEMEHTIB, 10 3HAXOAATHCS B IOPUCIOUKINI BCIX KpaiH, MO OepyTh Yy4yacTh B
iH(popmariiHoMy 00MiHI Ta 3a0€3MeUyI0Th HOT0 TEXHIYHY MOXJIMBICTh. Ha Hamry
IYMKy, MAa€TbC Ha yBa3l O€3MepeliKoJHE BUKOPUCTaHHS  Oyab-sIKHX
1H(pOopMaIITHUX pecypciB, 3apeecTpoBaHuX Ta (a00) (GI3UYHO PO3MIILIEHUX B OY/Ib-
K1} 4YaCTHHI CBITY;

—  TPUHIMUN BIAMOBIJATHHOCTI y4YaCHUKIB 1H(OpMaIiitHoro oOMiHYy 3a
HE3aKOHHE PO3MIIIEHHSI MaTepialliB, IO 3aXUIIAIOTHCI aBTOPCHKUM TIPABOM B
iH(popmariitHoMy mpocTopi. Mu BBakaemo, 110 Taka BiJMOBIJAIbHICTh TOBUHHA
HACTYNaTH HE3QJIEKHO BIJl HAsIBHOCTI YMHCIYy 3a YMOBHM, IO YYacHHUK
iH(opMaIifHoro 0oOMiHY MaB MOXIIHMBICTH 3amoOOIrTH MOMIMPEHHIO TO10HOT
1H(opMarrii Ta Tpu yMOBI, KOJIU 11€ TIOMUPEHHS HE OYJI0 Pe3yIbTaTOM HAaBMUCHUX
T TpeTix ocid (HampuKIIad, Jis MIKIITUBOTO MTPOTPAMHOTO 3a0e3MeUeHH );

—  NPUHIMUI 0OMEXEHO1 BIMOBIIAIbHOCTI ONiepaTopa 3B’ 3Ky 3a 30epiraHHs
Ta nepenady iHdopmarlii, sKa 3aXUIIAETbCI AaBTOPCHKUM IPaBOM, 0€3 103BOJY ii
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MPaBOBJIACHUKIB. JIaHWUW MPUHIIMI MU PO3YMIEMO SIK HEOOXIAHICTH 3a0e3medeHHs
NIEBHOTO IMYHITETY ollepaTopaM 3B’SI3Ky, IO OOMEXye iX BiIMOBIJAJBbHICTH 3a
nepeaady i 30epiranss iHGopMarlii TpeTix 0cid, a TaKOXK 3a PEe3yJIbTATH TISTHHOCTI
aBTOMATHU30BaHUX TIPOLECIB YIpaBIiHHA 1HGOPMALIMHUX MeEpexk Ta 3aco0iB
HAJaHHA MOCITYT 3B’SI3KY;

—  TNPUHLOMI HEMOXXJIMBOCTI BWIYYEHHs 1HGoOpMaIlli, IO 3aXHUIIAEThCS
aBTOPCBKUM IIPaBOM, 3 TJIOOaIbHOTO 1H(opMaIliitHOrO cepefoBuia. Po3yMiHHS
JAHOTO TMPUHIUITY, MH BB@XAEMO TIPYHTYETbCA Ha TIyMauy€HHI MPUHILIUITY
PO3MOBCIOKEHOCTI 1HGopMaliii. HeMOoXIMBO MOBHICTIO Ta OCTATOYHO 3HMIIMUTH
iHpopMaltito B riaobambHOMY 1H(GOpPMAIIHHOMY IPOCTOPl B CHIIY BJIACTUBOCTI
iH(opMalii 0yTu 6araTopa3zoBo CKOIMIHOBAHOIO;

—  TMPHUHIMI MOXJIMBOCTI 0OMEXEHHS JOCTYIy A0 1H(OpMaIii i 3aXUCTy
3aKOHHHUX 1HTEPECIB aBTOPIB 1 MPAaBOBIIACHUKIB. OOMEXKEHHS JOCTYITy MOKE HOCUTU
YMOBHUH 1 0€3yMOBHUH XapakTep. besyMoBHEe 0OMexeHHs JoCcTymy 110 iH(hopmarlii
3MIMCHIOETHCS TEXHIYHUMHU 3aco0amu, 1O (GUIBTPYIOTh 1 MOBHICTIO OJIOKYIOTH
3B’SI30K Ta Iepefady MeBHOI iHpopMallii 3 0COOIMBUX, BIACTUBUM iM O3HAKaM.
YMOBHE 0OMEKEHHSI MOKE 3/I1MCHIOBATUCS K TEXHIYHUMU 3aX0JaMH, K1 MOXKYTb
OyTH aKTMBOBaHI a00 JICaKTMBOBaHI 3a OaXaHHSIM ydacHUKa i1H(OpMAIIHOTO
oOMiHYy, Tak 1 IOPUJIUYHUMH 3aXOJaMH, SKI IepeadavaroTh BIAMOBIIAIBHICTE 3a
HECaHKIIIOHOBAHUH AOCTYII 0 1H(GOpMaIii.

[IpakTiyHe 3HAYEHHS JAHWUX MPUHIMIIB JJisI aBTOPCHKOTO TpaBa O3HAYAE
3a0e3nedeHHs] CBOOOAM TBOPYOCTI, CBOOOAM BHUKOPHUCTAHHS TBOPIB, a TaKOX
BUIBHOTO JIOCTYITY O CBITOBOTO KYJIbTYPHOTO HaJI0aHHS.

HeoOxigHo Big3HauuTH, 1mo, Ha AymKy O. baOkiHOi, MpaBOBUI 1HCTUTYT
MOBUHEH BOJIOAITH MEBHUM HaOOpOM HOPM, 3a JOTIOMOTOIO SIKHX MO>KHA OXOITHTHU
BCl ICTOTHI MOMEHTH PETYJIFOBaHHS OJTHOPIIHUX CycHiibHUX BigHOCHH [20].

KoMriiekcHuil mpaBoBUi IHCTUTYT 3aXUCTY 00’ €KTIB aBTOPCHKUX 1 CYMIKHHUX
npas, U0 BUPaXeH1 B LUPpOBiit (opMmi, Y BITYHM3HIHOMY ITpaBl Ma€ KOMIUIEKCHUH,
0arato B 4OMy MIXKTajly3eBHM XapakTep 1 3HAXOAUTHCS Ha CTaAll CTAHOBIEHHS 1
PO3BUTKY.
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1.3 MizkHapoaHuid JOCBiJ aAMIHICTPATUBHUX MPOLEAYP 3aXUCTY 00’ €KTIB

aBTOPCHKMX i CyMi’KHMX NPaB, 110 BUpPakeHi y uudposiii popmi

BigmoBimao mo crarti 9 Koncrutymii YVipainu ta 3akony Ykpainu «IIpo
MDKHApPOJHI JIOTOBOPW» YKJIAJEHl 1 HAJCKHUM YMHOM paTH]ikoBaHI YKpaiHOIO
MIDKHApOJHI JOTOBOPH  CTAHOBIISATH HEBIA €MHY YacTHHY HalllOHAJIBHOTO
3aKOHO/IaBCTBAa YKpaiHU 1 3aCTOCOBYIOTHCS B MOPSIIIKY, MEepea0auYCHOMY ISl HOPM
HaIllOHATEHOTO 3aKOHOAaBCTBA [75;56]. ¥V 3B 3Ky 3 IIM, B HAI[IOHAIEHUH IHCTHTYT
3aXHUCTY aBTOPCHKHX 1 CYMDKHHUX IPaB Ha 00’ €KTH, 1110 BUpakeH1 y 1udpoBsiit popmi,
BXOJISITh, IK HOPMHU BITYM3HSHOIO MpaBa, Tak 1 HOpMHU MixkHapoHoro. [Ipu oMy
1HTepeC MPEeJICTABNIAIOTh, IK HOPMH MDKHApPOIHOTO IpaBa, 10 Bxke paTudikoBaHi
VYkpaiHoro, Tak Mb>KHapOJHa MPaKTHKA B LIJIOMY.

[lepexin y HUBLII3AMIMHOMY PO3BUTKY J0 1H(QOPMAIIHHOTO CYCHiIbCTBA,
nosiBa riao0aibHUX 1HGOPMAIITHUX CUCTEM Ta MU(POBUX TEXHOJOTIN MOCTABUIU
nepes CBITOBOIO CHUIBHOTOIO DS MPHUHIIUIIOBO HOBUX TIHUTaHb, TOB’ A3aHHUX 3
MPAaBOBUM PETryJIIOBaHHSIM Yy cdepl 3aXUCTy I1HTEICKTyallbHOI BJIACHOCTI B
cydacHOMY LH(poBOMY CBITI. B pamKkax 3aXMCTy aBTOPCHKUX 1 CYMDKHHUX IPAB TaKl
NUTAaHHSA BUPILIYIOTbCS OPUUHATTAM BIANOBIIHUX MIXKHAPOJHHUX JIOTOBOPIB,
MOJIOKEHHSI SIKUX € OCHOBOIO JIJISi MOJEpHi3alii HalllOHAJIBHOTO 3aKOHOJaBCTBA
KOJKHOI 3 KpalH-y4YaCHULb LIUX YTOZ.

Jlo Takux AOTOBOpPIB BIAHOCATHCA, mepil 3a Bce, [orosip BcecBiTHBOI
opranizaiii iHTeleKkTyaiabHOoi1 BiacHocTi (gam — BOIB) 3 aBTOpchkoro mpaBa Ta
Horosip BOIB npo Bukonanss 1 ponorpamu, npuiinsati B Kenesi 20 rpyaus 1996
poky [36;37].

3a3naveHi mixkHapoaHi yroau BOIB perymnioioTh aBTOpChKI MPaBOBIAHOCHUHH,
«BU3HAIOYM TJIMOOKHI BIUIMB PO3BUTKY Ta 30JMKEHHS 1HMOpMAIIWHUX Ta
KOMYHIKAI[IMHUX TEXHOJOTIH Ha CTBOPEHHS Ta BUKOPHUCTAHHS JITEpaTypHUX 1
XYJI0KHIX TBOPIB».

Haiibinb 3Hauynumu nosioxkeHusimu Jlorosopy BOIB 3 aBTopchbkoro npasa
€ BU3HAUYCHHS TpaBa Ha PO3MOBCIOJKEHHS cepejl MUpOoKoi myOmiku (ctatts §),
000B’s13Ky KpaiH-y4aCHHUKIB JOTOBOPY BBECTH BIJIOBIJHUN MPaBOBUN 3aXUCT Ta
e(eKTHBHI 3aCO0M MPABOBOr0 3aXUCTY BiJ 00XOJy ICHYIOUMX TEXHIYHMX 3acoOiIB,
0 BUKOPUCTOBYIOTHCA aBTOpamMH JJisi 3aXUCTy TBOpiB (crarta 11), a Takox
3000B’s13aHHS 10 IMIJIEMEHTYBAHHIO B HAI[lOHAJILHE 3aKOHOAABCTBO IMOJI0KEHB MPO
3axucT 1HGOpMAaIlii MoA0 YNpaBIiHHA MpaBaMH K 1HGOpMaIii, ska ieHTHDIKYE
TBip, aBTOpa TBOPY, BJIACHHWKA OyJb-SKOTO IMpaBa Ha TBip, abo iH(MOpMaIlito mpo
YMOBU BUKOPHUCTAHHS TBOPY, TaK 1 Oyab-siKi ITUpHu a00 KO, B AKX MIPEICTABIICHA
Taka iH(popMaIlis, Koau Oyab-sIKAN 3 IUX eJIeMEeHTIB 1H(opMaIlli mpuKIaaeHu 10
OpUMIpHUKAa TBOpPY abo0 3’SABISETHCS Yy 3B 53Ky 3 MOBIAOMJICHHSIM TBODPY IJIst
3arajpHOro Bimoma [36].

Horosip BOIB npo BukoHaHHS 1 ()OHOTpaMU PErJIAMEHTYE MOPSAOK HaJaHHS
CreliaJIbHUX 3aXUCHUX 3aXO0/I1B I110/10 3a3HAYEHUX B 1OT0 Ha3B1 00’ €KTIB 1 Cy0’ €KTIB
aBTOpPChKOro mnpasa. Jlo HUX, 30KpeMa, BIAHOCUTHCA MPaBO 3pOOWTH 3amucaHi
BUKOHAHHS JTOCTYIHHUMHM IO JpoTax abo 3aco0amMu OE3apOTOBOTO 3B’S3KY TAKUM
YUHOM, IO MPEACTABHUKU MyOJIKK MOXYTh 3/1MCHIOBATU JOCTYI 10 HUX 3 OyJb-
SAKOTO MicCIs 1 B OyIb-sIKUM 4ac 3a iX BiacHUM BuOopom (ctarts 10), mpaBo Ha
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BUHAropoy 3a edipHe MOBJICHHS 1 CIIOBIIIICHHS JJIs 3arajbHOro BijloMa (cTaTTs 15),
3000B’s13aHHS. CTOCOBHO 1H(opMalii Mpo YMpaBiiHHA TMpaBaMU Ta TEXHIYHHX
3aco0iB 3axucty (onorpam (crarti 19 1 18), ski aHanoriudi 3000B’sS3aHHSM,
Bu3HaueHnM B JloroBopi BOIB 3 aBTopcrkoro mpasa [37].

BaxnuBy yMoBy mependayaroTh y3rOJKEH1 3asBH CTOPIH JOTOBOPIB MO0
crareir 7, 11 1 16 JloroBopy npo BukoHaHHs 1 ¢poHOrpamu Ta crarti 1 JloroBopy
BOIB 3 aBtopchkoro mpaBa. I[lomokeHHS cTaTel MUX JOTOBOPIB TOBHICTIO
3aCTOCOBYIOTBCS B IHU(PPOBOMY CEpPEIOBHIN, 30KpeMa, II0JA0 BUKOPUCTAHHS
BUKOHaHb Ta (QoHorpam B mudbpoBid Gopmi. [lpu oMy po3yMi€ThCs, IO
30epiraHHs OXOPOHIOBAaHWX BHKOHaHb ab0 ¢oHorpamMu B LHMGPOBIHA ¢opmi B
CJICKTPOHHOMY BUTJIAIl € BIATBOPEHHSIM B ceHCl 1ux crarteil. lle TBepikeHHs
dbopMye TOHATINHY BIAMIHHICTh MK HU(DPOBUMU TBOpamu, 110 30epiraroTbCs B
PI3HUX TPUCTPOSX (HANpukiaj, TeiredoHax abo Iieepax) BiA iX MPUMIPHHUKIB.
TepMiHU «EK3EMIUSIpU» Ta «OPUTIHAN Ta €K3EMIUIIpH», Oy Ily4H NpeIMETOM IpaBa
Ha PO3MOBCIO/KEHHS Ta IMpaBa HAa MPOKAT, BIAMOBITHO JO Y3TOKEHOTO 3asBOIO
mono craredt 2(e), 8, 9, 12 ta 13 BIIHOCATHCS BUKIIOYHO 10 3adiKCOBAHMUX
€K3EMIUISIPIB, Kl MOXYThb OyTH BHIyUIEHI B O0O0Ir y BHIVISIAI MarepiaabHUX
MIPEIMETIB.

Baptuii yBarm 1 ToW Qakrt, mo JedKl acneKkTh OyJu BU3HAHI CTOPOHAMU
HEJIOCTaTHBO ONpalboBaHUMHU. Lle BUILTMBAE 3 y3roIKeHO1 3asBM IIOAO CTATTl 15
JHorosopy BOIB nipo BukoHaHHs 1 poHOTpamMu. Y HbOMY JEKIAPY€EThCA, IO CTATTA
15 He € MOBHMM BHpIIIEHHSM pIBHA IIpaB pPETPAHCIAIII 1 KOMYyHIKaIii Ha
CYCIIJIBCTBO, K€ MalOTh MaTH BUKOHABIII 1 BUPOOHUKH (hoHOTpaM y IudpoBy epy.
Jlenerarnii He 3MOTJIM JOCATHYTH KOHCEHCYCY IO PI3HUM MPOIO3HUIIISIM 1010
aCTNEKTIB BUKIIOUHUX MPaB, IK1 HEOOX1/IHO HA/IaTH y MEBHUX 00CTaBUHAX 200 11010
mpaB, sIKi HEOOX1JIHO HaAaTH 0€3 MOXJIMBOCTI 3aCTEPEKEHb, 1 TOMY 3aJHIIUIN 1€
MUATAHHS JJ151 MallOyTHBOTO BUPIILICHHS.

JIBa posrasinytux gqoroBopu BOIB rpyHTYIOThCS, B CBOIO Uepry, Ha bepHChKkiii
KOHBEHIII1 3 OXOPOHHM JIITEpaTypHUX 1 XYJI0KHIX TBOPIB BiJ 9 BepecHs 1886 poky,
BcecBiTHII KOHBEHIIIT PO aBTOPChKE MpaBo Bia 6 BepecHa 1952 (mepersisiHyTa B
[Tapmxi 24 nunns 1971 poky) Ta KoHBeHIIT PO 0XOPOHY IHTEPECIB BUPOOHUKIB
(doHOrpam BiJ HE3aKOHHOT'O BIITBOpeHHs ixHIX (hoHorpam (JKenema, 29 >KOBTHS
1971 poky).

[Ipu anamizi 3acTocyBaHHA MDbKHapogHux mnoroBopiB BOIB 3 aBropchkoro
mpaBa Ta PO BUKOHAHHS 1 (hoHOTpamMu 1996 poky ciim BiA3HAYUTH, 10 YKpaiHa
MpUETHATIACS 10 HUX 13 3ammi3HeHHIM. [ [puenHaHH s 301HCHIIIOCS Ha ITi/ICTaBl 3aKOHY
VYkpaiau Big 20.09.2001 Ne 2732-II1 «IIpo npuennanus Ykpainu mgo Jorosopy
BcecBiTHROT OpraHizaliii iHTeIeKTYalbHO1 BIIACHOCTI PO BUKOHAHHS 1 (HOHOTpaMm)»
ta 3akony Ykpaiaum Big 20.09.2001 Ne 2733-IIl «Ilpo mpueananus Ykpainu 10
JloroBopy BcecBiTHBOI oOpraizaiii IHTEJIEKTyaJlbHOI BJIACHOCTI MPO aBTOPCHKE
npaBo» llonoxennss norosopis BOIB 1996 poky Oyno BHKOpPUCTaHO TMpHU
MIJITOTOBIIl YaCTUHU YeTBepTOi [[MBUIBHOTO KOJIEKCY YKpaiHH, 1110 BCTYNHB B CHITY
01 ciyas 2004 poxy, 3 4YOro BHUIUIMBAE OYEBUJHA I1JIGHTUYHICTh JIESIKUX
dbopmyoBaHb nux akTiB [131].
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[Topsin 3 patudikoBaHMMHU a00 MIAMHUCAHUMU YKpPaiHOK MIKHAPOIHUMHU
JIOTOBOpaMH, ICHY€ KiJIbKa BaXKJIMBUX MIKHAPOJAHHX YTOJI, B IKUX Hallla JiepyKaBa He
npuiiMae yyacTi.

Jlo HuX, 30Kpema, BIIHOCUTHCS JIOTOBip MpPO MDKHAPOAHY pPEECTPAIIiIo
ayaioBizyanbHUX TBOPIB BiAg 18 kBiTHI 1989 poky, SKUM periaMeHTyeTbCS
cTBopeHHsI MixkHapoaHoro Peectpy 3asB 110710 ayaioBi3yajibHUX TBOPIB 1 IIpaB Ha
HUX, BKIIIOYAIOYH, 30KpEMa, MpaBa Ha IX BUKOPUCTAHH.

OCHOBHUM 3aBJIaHHSIM, SIKE BHpIIIYE JaHa yroja, SK I€ 3a3HauyeHo B ii
npeaMOyIi, € cucremaTusallis iHdopMallii Tpo TBOPH 3 METOI0 MOCHJICHHS iX
MPAaBOBOI'0 3aXWCTy TIPU 3IMCHEHHI MIKHApPOJHMX Yyroja Ta OopoThOu 3
IHTEJIEKTYaJIbHUM TIpaTCTBOM. BiIMOBiAHO /10 cTaTTi 4 JAHOTO JOTOBOPY OYIb-
kUi 3anuc B PeecTpl Mae BU3HABATUCS JIepKABaMHU-YYaCHUKAMU OPHUTTHAIOM J0
TUX TP, MOKU HE OyJe TOBEIEHO 3BOPOTHE, a00 3aIUC BCTYIUTh B MPOTUPIYYS 3
iHIoro 3ammcom Peectpy [14].

VYkpaina He Oepe TakoX ydacTi B €BpONEHCHKIA KOHBEHLII MPO 3aXUCT
KyJbTypHOI crmaamuau y (opmi aymio-Bimeo TBopiB ETS Ne 183. Koupeniis
nijinucana nmoku Tiabku 11 kpainamu, 3 Hux KonBeHuito patudikyBana 3 gep:kaBu
(mns Bctynmy KonBeHIii B cuily HeoOXimHa partudikaiis SK MIHIMyM II’STbMma
kpainamu). KoHBeHLis mnependavae psii 3axoJiB MO apXiBalli Ta 3aXUCTy BIJ
3HUKHEHHS TBOPIB, 3a(hiKCOBaHUX Ha Pi3HUX HOCisX [41].

AKTyalbHICTh BUIIE3a3HAYECHOIO0 MIKHAPOJHOTO aKTy OOYMOBIIIOETHCS THUM,
0 Cy4YacHI TEXHOJOTli MacoBOTO THUPAXKyBaHHA UU(PPOBUX MPUMIPHUKIB
ayJli0BI3yaJIbHUX TBOPIB HE 3a0€3MeuyroTh HEOOXITHOT IJIsi apXiBHOTO 30epiraHHs
HAJIHOCTI, @ TEXHIYHI 3aX0]Id 3aXHCTY TBOPIB MOXKYTh 3pOOUTH HOTO HEAOCTYITHUM
JUTSl HACTYITHUX TOKOMiHB. BapTo BigzHaumTH, 110 1 mudpoBa dhopma 30epiraHHs
TAHUX TAKOXX He 11030aBjIeHa HEeIOIKIB.

[Toka3oBum € Bumagok, mo crascs 3 npoektoM «BBC Domesday». Ilpu
CTBOpEHHI B 1986 poli HOBOr0 MyJbTUMEAINHOTO BUJAHHS MPO KUTTS MiAJTAHUX
BenukoOpuranii B XX cTomtri Ha 4yecTh 900-piuHOTO IOBUICIO KHUTU NEPENHCY
HaceneHHst AHrii XI croniTTs, Oyau oOpaHi ocobnuBi uudpoBi Hocli 1HbopMaIi,
MPUCTPOI [T YUTAHHS AKUX OYJIM BUITYIICHI 0OMEKeHUM THpaxeM. B nanumii gac B
CBIT1 HE 3aJIUIIUIIOCS JKOTHOTO TMpale3aaTHOTO MIPUCTPOIO, 1 111 HOC1T iHpopMallii He
MOXYTb OyTH BiITBOpeHi [6].

Taka 3arpo3a 0e3mneku KyJabTypHOI CIaAIMHU ChOTOAHI HE TIJIBKU ICHYE, a i
MPOJIOBXKYE 3pocTaTu. PI3HOMaHITTS, 4YacTta 3MiHA 1 yCKIaaHeHHS (opmaTiB
30epiraHHs TBOPiB, PO3MIIICHHS TBOPIB B riI00ambHUX 1HMOOPMAIIHHUX MEpEKax,
0 He 3a6esnequ0Tb rapaHTiio iX 30epeXEeHHS, CTBOPIOE 3arposy Toro, o 3a
JIOCUTh MaJluii ICTOPUYHHI Tepioj, BUMIPIOBAHUN pOKaMU 1 JECATUIITTAMU,
YacTHHA KyJIbTYPHOTO HaJ0aHHS JIIOJICTBA MOXKe OyTH BTpaueHa 0e310BOPOTHO.

VY CBIIOMITIOIOUH 11H0 HEOE3MEKY, CBITOBA CIUJIBHOTA MOYaJla BXKUBATH 3aXO1B
JUTS 3aro0iranHs TakuM BTpaTaMm. OIHUM 3 TIEPIINX TaKUX KPOKiB CTANIO MPUHHSATTSA
«XapTtii mnpo 30epexenHs mudpooro crnaamuany FOHECKO. lanui
MDKHApOJHUM JOTOBIp BU3HAYAE MPUHITUIIN 3aXUCTY IIU(PPOBUX MaTepialiiB, B TOMY
qucii 00’ €KTIB aBTOPCHKUX 1 CYMIKHUX MPaB, Ta MPIOPUTETH 1M BT IX 3SHUKHEHHS.

27



Po3rnsgaroun mnuTaHHS MIDKHApOAHO-IIPABOBOIO  PEryJIIOBAHHS 3aXHUCTYy
aBTOPCHKUX MpaB B CydyacHOMY iHGOpMAIiHHOMY CYCHUIBCTBI, HE MOXXHAa HE
3raJiaTd Ipo JIOCBiA MPaBOBOrO peryntoBaHHs €Bponeiicbkoro Coro3y. B sxocti
HaBaXJIMBIIIUX aKTiB €BpPOCOIO3y BapTO HABECTH TaKi HOPMATHUBHI AaKTH:
HupexktuBa €C 2000/31/€C «IIpo emexktpoHHy KoMmepiio»; JupektuBa €C
2001/29/€C  «IIpo rapMoOHi3aIil0 TEBHUX AaCMEKTIB aBTOPCHKOIO IIPaBay;
HupexktuBa €C 2006/115/€C «IlIpo mpaBo 31a4i 00’€KTiB aBTOPCHKOTO MpaBa B
OpEHJIy 1 IPOKAT, a TAKO3K PO MEBHI aCIIEKTH aBTOPChKOro mpasa»[30;31;32].

OCHOBHa BIIMIHHICTb B1JI MDKHAapOJHUX YIOJ JIHUPEKTUB 1 PO3MOPSIKEHb
€Bpocoro3y, 5Kl € 000B’A3KOBUMHU JJIs1 BCIX HOTO YJIEHIB, MOJSATae B TOMY, IO JaHi
aKTU HaJHAIlOHAJIBHOI'O XapakTepy, TOMY, SIK IPABUJIO, 3aKPIIUIIOIOTh HE TUIBKU
3arajbHi, rI100a1bH1 MPUHIIMIIM MPABOBOTO PETYIIOBAHHS, a i Iepe10ayaroTh OUTbIIT
JeTalIbHI IPUIKUCH IO iX 3aCTOCYBaHHS.

Hupexktua €C 2000/31/€C «IIpo eNeKTpOoHHY KOMEpIIiI0» MPEACTaBisie
co00I0 HOPMATHBHO-TIPABOBUW aKT, TPUCBAYCHUN PEryJIIOBAHHIO MOPAIKY
3MIMCHEHHS] YroJl Ha BHYTPIIIHBO €BPONEHCHKOMY PHHKY 13 3aCTOCYBAHHSIM
HM(POBUX TEIEKOMYHIKAIIN Ta €JIEKTPOHHOT0 00MiHY 1H(opMarliero. Xoya MpaBoBl
npunuck JIupeKTUBU HE PErynroloTh 0e3mocepeIHb0 00Ir 00’ €KTIB aBTOPCHKUX 1
CYMDKHMX IIpaB, BOHH 3a0€3ME€UyIOTh €IMHUMN JIeraJbHUN NOHATIMHUN anapar s
BCIX KpaiH €Bpocoro3y B cepi iIHPopMaliiHUX TEXHOIOTIH.

Jana Jlupektuna, ciiibHO 3 J{upexktuBoro 98/48/€C onurcye Tak 3BaHi CIyKOu
(mocnyru) iH(MGOpPMAaLIMHOTO CyCHiIbCTBA. BiAMOBIAHO /10 BU3HAYEHHSI, TAHOTO B
JTUPEKTUBAX, TaKOK CIyX00i0 (mociyrow) € Oyap-sfiKka IMIIaTHA MOCIyra, ska
HAJIAETHCS TUCTAHIINHO (0€3 0COOMCTOT MPUCYTHOCTI CTOPIH), 13 3aCTOCYBAHHIM
CJIEKTPOHHUX 3ac00iB (MTOCITyra MOBMHHA TMOBHICTIO HAJABATHUCA E€JICKTPOHHUMH
3acobamu 30epiranHs 1 oOpoOku iHdoOpMaIlii, MO0 NEePenaAEThCS OYyIb-SIKUM
€JIEKTPOMArHiTHUM CIIOCOOOM) 132 1HJIMBIIyalbHUM 3alIUTOM OJIEpXKyBaya MOCIYyTH
[34].

Y crarti 2 JlupekTHBM [JAaHO TaKOX BHU3HAYEHHS MOCTavalbHUKA
1H(pOpMaIITHUX MOCIYT SIK OyAb-sAKOi (13MYHOI 200 IOPUANYHOI 0COOM, KA HaJae
iH(popmatiiiHi nociayru. I[lpy oMy B JOKYMEHTI B OCOOJMBY KaTeropito
BUJIIJISIETHCSA MOCTIMHUNA MOCTayaldbHUK 1H(GOpPMALIITHUX TOCIyT, sIKUid HaOyBae
TaKH cTaTyc, SKILO WOro Jii CIpsSMOBaH1 Ha OTPUMAaHHS MPUOYTKY B HEOOMEKEHUI
nepioJt 4acy, a AiSUTHbHICTh 3IHCHIOETHCS Yepe3 MOCTIHHO ICHYI0UY OpraHi3alliio.

KonTparentamn nmocradajJbHUKIB MOCIYT 1HGOPMAIIHHOTO CYCHUIBCTBA € X
oJiep>KyBaui. BinmoBigAHO 10 BH3HAYEHHS, OJEpXKyBaueM MOCIAYr € Oyab-ska
opuaudHa abo ¢i3udHa 0c00a, siKa B MPOQPECIHHUX YU IHIIUX IUISIX BUKOPUCTOBYE
NOCIYTH 1HPOPMAIIIITHOTO CYCIIIBCTBA; B TOMY YMCII, I MOLIYKY 1H(opmMaiii abo
3abe3nedeHHss jgoctynmy g0 Hei. OcoOJMBUM y4YaCHUKOM 1H(pOpMAIiHHIX
MPaBOBIJHOCHH, 3TiIHO JIUpEKTUBI € CMOXUBay, SIKUM BU3HAYAETHCA Oyb-sSKa
ocoba, sika Ji€e He B MpodeciiHOMY, MIANPUEMHUIBKOMY a00 TOProBOMY
iHTepeci [49].

Oco0MBYy BaXJIMBICTh MaroOTh cTarTi 12-15 Bkazanoi Jupexktusu. Lli craTTi
nepeadavyaroTh €MHI TpaBUiia 1 BIAMOBIIATBHICTh MOCTAYAIbHUKIB 1H(GOPMAIIHHUX
MOCJIyT Mpu Tepeaadi 1 30epiranHi iHpopMmarlii B paMkax ycboro €Bpocorosy. 3a
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CBOEI0 CYTTIO BOHM CXOX1 3 TPHUHIMIIOM «TUXO0i OYXTH», HepeadaueHum
aMEPUKAHCHKUM 3aKOHOJIAaBCTBOM, NPOTE€ PO3KPUBAIOTH 11 MPUHIUNHN OUIBII
JETANBHO.

3rigHo ctarTi 12 JlupexTuBu, nocTadaibHUK 1HPOPMAIIHHUX MOCITYT HE HEce
BIJIMOBIAANIBHOCTI 3a 3MICT 1H(OpMaIlii, 10 NePeIaETbCsl IPU TOTPUMaHHI TPHOX
yMOB: BIH HE iHIiIliIoe mepemady iHdopmarii, He Momaudikye ii Ta He BUOUpae
ofepkyBaua iH(opmaii. Takok HagaeTbCs JErajJbHE BU3HAYCHHS «KEUTYBAHHIO
iHopMmarrii», TOOTO THMYACOBOTO aBTOMATH30BAHOIO IIPOMIKHOTO 30epiraHHi
iH(opMalIii 3 METOO MiABUINCHHS €()EKTUBHOCTI MOCIIYT, 1110 HAJAOThCH.

OxpiM 11bOTO B JIMpEKTHBI BHU3HAUEHO MOHATTS «XOCTUHTY» K 30€piraHHs
iHopMallii 3a 3amuTOM OjJep)KyBada 1H(GOpPMAIIHHOI TMOCAYTH Ta Iependadae
OOMEKEHHS BIJIMOBIATBHOCTI MOCTavYalibHUKA MOCIYT 3a 30epiraHHs HE3aKOHHOT
1H(popMaIii mpu T0TpUMaHH1 pay YMOB. Takox nependaueHo BayKJIUBUN MTPUHITUTT
3a0e3MeueHHs] OCOOMCTHX TMpaB Ta CBOOOJ TpOMAJsH, a TAaKOX IMYHITET
NOCTAaYaJIbHUKIB 1H(QOpMAUIMHUX TOCIYT, BHU3HAYalO4HW, 10 KpaiHW-YYaCHUKHU
€BpoCco103y 3000B’SI3yI0THCSI HE BBOJUTH B CBOE 3aKOHOJIABCTBO 3arajibH1 000B’ I3KH
MOCTayaIbHUKIB 1H()OPMaIIITHUX MOCTYT, BIACTEXKYBAaTH 30epexkeHy ado mnepeany
HuUMU 1H(popmarito (ctarti 12-14) Ta He BXKMBATU aKTUBHHX 11 3 NOUIYKY (PaKTiB
ab0 B1IOMOCTEM MPO HE3AKOHHY A1SIBHICTb.

OnucaHl BUIIE NOPUHIMON 1 BHU3HAYEHHS CTAHOBJISATH OCHOBY BCIX
MPaBOBITHOCHH B Cy4YaCHOMY €BpOIEHCHKOMY 1HGOpPMAIIITHOMY CYCHUIBCTBI, K1
3MIIACHIOIOTBCST 13 3aCTOCYBAHHSIM €JIEKTPOHHUX, B TOMY YHCIl W HHUQPPOBHUX,
crioco0iB 30epiranHs 1 nepenayi iHbopmaiii. be3 mporo eaquHoro 6a3ucy, sKui, B
CHJIy TPaBOBOi MpUPoAH E€BPOCOIO3y, Ma€ BIACTUBICTb TPAHCKOPAOHHOCTI Ta
rJI00aJIbHOCTI, HEMOXKJIMBA TMOOYyJI0Ba €IUHOTO 1H(OPMAIIHHO-EKOHOMIYHOTO
IpOCTOpY.

BaxxnuBicTh NpaBOBOrO pEryiiOBaHHA B WLIA cdepl MO BIAHOLIEHHIO 0
NpEeAMETY NOCHIIKEHHS MOJISITa€ TakoX B TOMY, IO B JaHUW 4Yac Bce OlIble
00’€KTIB aBTOPCHKUX IMpPaB MOIIMPIOETHCS 13 3aCTOCYBAaHHSAM Cy4YaCHHX LU(POBUX
KOMYHIKaIliil, Mpu IIbOMY Take MOIIMPEHHS MOXE HOCUTH SIK 3aKOHHUH, TaK 1
HeJerajlbHUM XapakTep. 3a BIACYTHOCTI HEOOX1JHUX MPaBOBHX MPHUIIUCIB B chepi
KOMEPIIIITHOTO 3acTOCyBaHHS HU(POBUX TEXHOJOTIM, a TaKoX perjaMeHTarlii
BIJINOBIJIAJIBHOCTI CTOPiH 1H(OpMALIHHOTO OOMIHY, HEMOXJIHMBO 3a0€3MEeYUTH
e(peKTUBHE NOTPUMaHHS aBTOPCHKUX MpPaB B CyYaCHOMY CYCHUIBCTBI 3 MOCTIHHO
3pOCTAOY0I0 POJUTI0 IU(GPOBUX 3aC00IB 3B’S3KY, sIKi (OPMYIOTH CIeliaibHe
IHTEPaKTUBHE CEPEIOBHUIIE B3a€EMO/IIi PI3HUX CYO’€KTIB MHUBIIHLHO-TIPABOBUX Ta
aBTOPCHKUX MPABOBITHOCHH.

HupextuBa €C 2001/29/€C  «IIpo rapMoHi3aiit0 TEBHUX aCIEKTIB
aBTOPCHKOTO TMpaBa» TaKOX IIOB’S3aHAa 3 TEXHIYHUMH HOBOBBEJCHHAMU Ta
CyYaCHUMH TeJeKOMYyHIKalisiMu. J[aHWil JTOKYMEHT, € MPOMIXKHUM CTyIEHEM
IMIIeMeHTaIlii nmojoxeHs goroBopiB BOIB 1996 poky B npaBo €C Ta BCTaHOBIIIOE
000B’SI30K JiepxaB €BPOCOIO3Yy BBECTH B CBOI HalllOHAJbHI MpPaBOBI CHUCTEMH
MOHATTS TEXHIYHMX 3aXO0/I1B 3aXUCTy 00’ €KTIB aBTOPCHKUX MpaB Ta iH(opMaliii mpo
aBTOPCHbKE MpPaBO, ACTAIBHO PErJIAMEHTYIOYM CXOKUM YHMHOM [ii 13 3a00pOoHH
00X0y TakKMX TEXHIYHUX 3aCO0IB 1 BUJAJEHHS iH(popMallii, B TOMY YUCII MIJISIXOM
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oOMeXXeHHsI 00Iry MPUCTPOIB, TEXHOJOTIM Ta CHOCOOIB, MPU3HAYEHUX T'OJIOBHUM
YUHOM JIJISI TAKUX i,

Jlana qupekTuBa TaKoX Mepedoadae BHECEHHS IEIKUX JTIONOBHEHb 0 YNHHOTO
3akoHO/AaBCcTBa kKpaiH €C 1o po3IMUPEHHIO MOHITH JOBEICHHS TBOPY JI0 3araIbHOTO
BiJIoMa, a00 HOT0 BIATBOPEHHS 13 3aCTOCYBAaHHSIM JPOTOBUX Ta O€3JPOTOBUX CUCTEM
3B’SI3KY.

Hupextua €C 2006/115 «IIpo aBTOpChKE MpaBO» MPUCBAYEHA JOAATKOBOMY
MIPAaBOBOMY PETYJIFOBaHHIO B cepi MpokaTy 00’€KTIB aBTOPCHKUX Ta CYMDKHHX
npaB. [{upexTrBa BBela 00OB’SI3KOBE MPaBO aBTOpa Ha BUHAropoay B pasi 3/ayi
TBOpIB B IMPOKAT Ta mepeadaydnsia HIKUEMHICTh BIJIMOBH BiJ Takoro mpasa. Kpim
1[bOTO, IOKYMEHT KOHKPETH3YyBaB BJIACHUKIB BUHSATKOBOI'O ITpaBa Ha 37a4y TBOPIB B
poKaT Ta rnepeadadyuB BUKIIOYHE MMPABO HA BBEJICHHS 3a00pOHU HA 3aIKC TBOPIB,
nepeaanux eipHuMHU 1 KaOeTbHUMU MOBHUKAMU.

Jlane mpaBo TICHO NOB’Si3aHE 3 CYYaCHUMH UU(DPOBUMHU TEXHOJOTISIMH,
OCKIJIbKH Ha TEPUTOPil €BPOCOIO3Y BCE TEIEMOBIIEHHS 31HCHIOETHCS B HIU(PPOBOMY
dbopmarti, a TaKoXK BEAYThCS AKTUBHI pOOOTH MO BIPOBAKEHHIO TeIcOAuCHHS
Brucokoi vitkocti (HDTV), ToMy BUHMKIA HEOOXIAHICTH MPaBOBOI 3a00pOHH Ha
¢ikcamio NEBHUX Tejenepenay (HampuKial, KIHOPUIbMIB), MO0 YHHKHYTH iX
M0JIaJIBIIIOTO HEJIETaIbHOTO MOIIUPEHHS.

BapTto 3a3HaunTH, mo 1upoBHN 3amUC TAaKOTO MOBJCHHS Bi3yaJdbHO HE
BIJIPI3HSIETHCS 3a SIKICTIO BiJ] CTYJIHHOTO OpUTIHAIY, TOMYy MO>K€ OYyTH JIETKO Ta
HE3aKOHHO PO3MHOKEHUI a00 mepefaHuil Mo TeJeKOMYHIKAIIHUM MepexaMm 0e3
OyIb-SIKOTO MOTIPIIEHHS SKOCTI.

Icuytoui cranmaptu, Hanpukian, High-Defmition Multimedia Interface
(HDMI), TexHiuHO 103BOJISIIOTH MIPU MOBJICHHI B IuppoBoMy dopmati 0J10KyBaTH
3aI1rc MOBJICHHS Y BUCOKIH SIKOCT1, TOOTO MPUCTPiil Bi€03anuCy, MiAKII0OUYEHUN 0
npuiiMaya, He pearyBaTiMe Ha CIpOOM 3amucy MpU HASBHOCTI B TPAHCIIOIOYOMY
U(PPOBOMY MOTOII TAHUX CHEHiaTbHUX OJIOKyroUnx KoMau [9].

PosrnsnyTa JlupekTrBa cTBOpUIIA HaJE)KHY MPABOBY 0a3y JUIsl 3aCTOCYBAHHS
OMMCAHOTO TEXHIYHOTO PIIICHHS Ta JI03BOJIUTH 3HU3UTU PIBEHb IHTEIICKTYaJIbHOTO
NipaTCTBAa, OB’ A3aHOr0 3 HE3aKOHHUM THPaKyBaHHSAM TBOPIB, 3[JaHUX B MPOKAT a00
TPaHCJIbOBAHUX OpraHi3alisiMu KabeabHOro ab0 e(pipHOrO MOBJICHHS.

17 xBitHa 2019 poky, €Bpomneiicbkuili mnapiamMeHT NpuiHAB JlupexkTuBy
2019/790/€C «IIpo aBTOpCHKE MpaBo B equHOMY HudpoBomy mpoctopi» [33]. Taki
3aX0lM  CTald CHOpOOOI0 TPHUBECTH  €BPOINEWCHhKE 3aKOHOJABCTBO  IPO
IHTEJNIEKTyalbHy BJACHICTh Yy BIANOBIOHICTE 3 PIBHEM PO3BUTKY CYYacHHX
TEXHOJIOTIH. Sk TMOBIIOMISETBCA B Tpec-penizi €Bpokowmicii, «JlupekTuBa mpo
aBTOPChKE TMPaBO 3axuIae CBOOOJY BHUPAKEHHS — KIIIOYOBY IIHHICTh
€Bpomneiickkoro coro3y». OmgHak 3 UM 3rofHi He Bci. KpUTHKM HOBOTO 3aKOHY
B1JI3HAYAIOTh, 1110 BIH MOKE CIPUYMHUTH 32 COOO0IO0 LIEH3YPY B Mepexi [HTepHET.

Onny 3 HAaUOIBII CyTIepeWIMBUX HOPM B JIMpeKTHUB1 MICTUTH cTaTTs 13. 3rigHo
3 I[€I0 CTaTTer0, Temep MaWJaHYWKH, YYaCHUKH SKHUX CTBOPIOIOTH KOHTEHT,
BIJIMOBIJIAJIbHI 32 MOPYLIEHHS aBTOPCHKUX MpaB CBOIMH KopucTyBauamu. HoBuit
3aKOH MPOIOHYE TakuM KommaHisaM, sk YouTube, Facebook i Reddit, MmoniToputu
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T, 110 3aBaHTAXYIOTh KOPHUCTYBaul, 00 iX KOHTEHT HE MOPYIIyBaB aBTOPCHKE
paso.

[Hmmit HEeoqHO3HAYHMIT MOMEHT B 3akoHI — crarts 11. Temep HOBWHHI
arperaTtopu Ta MoIIyKOBI CHCTEMU MOXYTh OyTH 3MyteHi matuta 3MI 3a Te, mio
BOHU BUBOJATH 1X TEKCTH, - JUPEKTHUBA JO3BOJIAE€ BUIABIAM BHUMAratd IUIaTy 3a
myOJTiKaIliio MOCUIaHb. SIKIIO 1€ CTAHEThCS, Ha TEPUTOPIi €BPOMEHCHKOTO COIO3Y
3aKpUIOThCS TaKi 3BUYHI HOBUHHI arperarop, sik Google News.

CyKyIHICTh OINUCAHUX BHINE IUPEKTHB EBPOCOIO3Y J103BOJUIA 3HAYHO
MIJBUIIUTH PiBEHb 3aXUCTy aBTOPCHKUX Ta CYMDKHHUX MpaB Ha BC1A HOTO TEPUTOPIi
Ta  IEHTPAJI30BaHO  NPOBOJUTH  MOJICPHI3AIlII0  BIAMOBIIHMX  rany3ei
3aKOHOJaBCTBa. BapTo 3a3HauuTH, MO0 OJAHMM 3 OCHOBHUX TPEHIIB iSJILHOCTI
€BpokoMicii Ta €BponapiaMeHTy € rapMOHi3allis 3aKOHO1aBCTBa KpaiH-uiieH1B €C,
0 JI03BOJIsi€ 3a0e3MevyBaTH €IMHUM PIBEHb IMPABOBOTO 3aXUCTYy OJHAKOBUMU
METOJIJaMU Ta B PIBHUX 00cCsTax Ha BCid TepuTopii €Bpocoro3y.

3 METOI0 NOCTIIKEHHS MOPSIKY MPaBOBOi perjiaMeHTallll 3aXUCTy TBOPIB Ta
00’€KTIB CyMDKHHMX MpaB, IO BUPAKEHI B LHUPPOBIA (HOpMi MpeAcTaBISIETHCS
HEOOXIITHUM BUBYUTU IMIUIEMEHTAIII0 TIOJIO)KEHb IE€pepaxoBaHUX  BHIIE
MDKHApPOJHUX JIOTOBOPIB B HAI[lOHAJIhHE 3aKOHOJIABCTBO KpPaiH KOHTHUHEHTAILHOI
€pornu, niepui 3a Bce, DeneparuBHoi Pecniyoniku Himeuunnu ta @paniiii, a Takox
B npaBoBy cucremy Cnonyuenux IlltaTiB AMepuky Ta MpOBECTH MOPIBHSAIBHUN
aHa13 IMIJIEMEHTOBAHUX HOPM 3 HOPMaMH YKpaiHCHKOTO 3aKOHOJaBCTBA.

Bapro BigzHaumtH, mo xouda mnpaBoBa cuctema CIIIA BigHOCHTBCS 11O
ciMeicTBa 3MIIIAHUX, JIe HAP1BHI 13 3aKOHAMH Ta 1HIIUMHA HOPMATUBHO-TIPAaBOBUMU
aKTaMH IIUPOKO 3aCTOCOBYETHCS W CYJIOBUU TPEIENCHT, BEIUKA KUIBKICTh HOPM
aBTOPCHKOTO TpaBa KoJIM(PIKOBAHO Ta 3aKPITUICHO B defepaibHOMY 3aKOHOaBCTBI
CIIA [100].

Hopwmu, mo perymorots aBTopebke npaBo CIHIA 3aknaneni B Kogekci CIIIA
(United States Code), sikuii 0XOIUTIOE€ OCHOBHI Tray3i )eiepaabHOr0 3aKOHO/IaBCTBA
Crnonyuennx IlltariB Awmepuku [16]. Ha BimmiHy Big TpaaumidHOl Jyis
YKpPAiHCBKOTO HAIIOHAJILHOTO TpaBa KoAuQikalii HOPM 3aKOHOJaBCTBa 3a
MPUHIUAIIOM X HAJIEKHOCTI JI0 TMEBHOI ranmy3i (Hampukiaj, [[uBuIbHUN KoJekc
Vkpainu abo IlomarkoBuii kojexkc VYkpainu), Koaexc Cnomydenux IllrariB
Awmepuku € konudikariiero geaepanbHoro 3akoHoaaBcTBa CIIIA Buioro piBHs, B
SKIH PO3TMOT HOPM TI0 Tajy3siX MpaBa 3/1iCcHEeHO Ha piBHI po3aumB (Title) mporo
Konekcy. Bevoro Koaeke cknagaerses 3 50 po3isiB, 3MICT SKUX HE € OJHOPITHUM.
Jleski po3miaM  TIPEACTaBISAIOTH CO000I0 HE KOAM(DIKOBAaHICTh, a MPOCTE
IHKOPIIOPYBAaHHS B 3aKOH TEKCTY OKPEMHUX HOPMATUBHHUX aKTiB (eAeparbHOTO
3HAYCHHS.

[HTEpEC mpencTaBIsAIOTh HOPMH po3ALTY 17 (aBTOpChKE MPaBo) Ta IEIKI HOPMHU
po3miny 18 (kpuMiHAIBHI Ta KPUMIHAJIBHO-TIPOLIECYalIbHI TPHUIUCH), SKi
CTOCYIOThCSI TeMHU JAociiKeHHs. Pozmin 18 sBisie coboro koaudikoBaHy, B
YKpaiHCbKOMY MPaBOBOMY PO3YMIHHI IIOTO TEPMIHY, CYKYITHICTh KpUMIHAJIBHUX Ta
KPUMIHAJIbHO-TIPOLIECYAIbHUX HOPM.

Poznin 17 Konekcy CILIA npoTsiroMm TpuBajioro 4acy 3a3HaBaB CYTTEBUX 3MiH.
Onni€ero 3 HAMOUIBII 3HAYYIIMX IS 1IJIeH [IbOTO AOCIIKEHHSI CTajia MoMnpaBKa Bl
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1998 poky «IIpo aBTOpchke mpaBo B 1udpoBy emnoxy» (mami — DMCA) [5]. L
MOTIpaBKa CTajia OJIHIEIO 3 MEPIINX BETUKUX MOJIEPHI3alliil KOHIEMI[IT aBTOPCHKOTO
npaBa B CBITI, Y 3B’S3Ky 3 JOCATHEHHSIMH HayKd 1 TeXHIKH B cdepi ¢ikcamii Ta
nepenayi iHpopmarii y udppoBoMy BUTIISIIL.

Brepiie y cBiTOBIi iCTOPil PO3BUTKY aBTOPCHKOTO IMpaBa JAaHOKO MOMPABKOIO
OynM omucaHi Taki IHCTUTYTH, sIK 3a00pOHa HA MOMIMPEHHS TEXHOJOT1H, MPUCTPOIB
Ta aJITOPUTMIB IMOJI0JIAHHS TEXHIYHUX 3aC001B 3aXUCTY 00’ €KTIB aBTOPCHKOTO MPaBa,
3a00poHa Ha 3MiHYy a00 BHJaJieHHs 1HGopMaIlli Ipo aBTOPChbKE MpaBO Ta Oarato
IHIIMX 3HAYMMUX HOBOBBEIECHb, IO PEryJIOITh aBTOPCHKI IPABOBIIHOCHHH,
MOJICPHI130BaHI I11]T BILIMBOM TE€XHIYHOTO IIPOTpecy.

OcnoBna Mera DMCA - BnpoBamkeHHs mnojnoxeHb Jlorosopy BOIB 3
aBTOpchbKoOro npasa Ta JloroBopy BOIB npo BukoHaHHS 1 (hoHOTpamMu, MPUITHATUX
Jurnmomatnunoro koHdepeHuiero y JKeneBi 20 rpyaas 1996 poky, a0
3akoHogascTtBa CIIIA.

OcoOnuBuii 1HTEpec npexactasise Apyruil po3aur DMCA, npucBsueHuit
IMIUIEMEHTalli TpUHIUIY «Tuxoi OyxTu» (safe harbor) y 3akonomaBctBo CIIIA.
JlaHuii NpUHIMI BCTAHOBIIIOE IMYHITETH Ta OOMEXEHHS BIAMOBIIAIBLHOCTI
OIIepaTOPiB IHTEPHET-3B A3KY Ta IHILIKX OC10, 1110 HaJJal0Th IHTEPHET-TIOCIYTH B pasl,
SIKIIIO HAIaHHA TaKHUX MOCITYT MPU3BEIIO 10 TOPYIIEHHS aBTOPCHKUX Mpas. Omnepatop
HE HECTUME BIJNOBIJAIBHOCTI 3a MOPYIIEHHS aBTOPCHKUX MPAB, SKILO BIH BUIAJTUTh
ab0 3a0J0Ky€e HE3aKOHHO PO3MIIIEHUIN MaTepiaj, 110 3aXHUIIAETHCS ABTOPCHKUM
IIPaBOM, Ha MEpILy BUMOTY aBTOpa, a00 MpaBOBJIACHUKA, a00 IX areHra.

[TpuHIUT «TUXO0T OYXTH» JII€ TAKOXK 1 B 3BOPOTHOMY HAIPSIMKY — OTIEpaTOp HE
HEece BIJIMOBIIATLHOCTI B pasi, AKIIO MOBIIOMJICHHS PO MOPYUIEHHS aBTOPCHKUX
npaB OyJlO MOMMJIKOBUM a00 HETOYHUM. [[pyrMM 3HAUYMMUM AaclEeKTOM JaHOTO
pO3IUly € HaJIeHHs T[paBOBJIACHUKA 1 Omeparopa OHJAMH  TOCITYT
MOBHOBAKEHHSIMU HAMpPABIATA 3alUTH [0 CyIy /s BCTAaHOBJICHHS 0Ci0
KOPHUCTYBauiB TaKUX MOCIYT MPU HASIBHOCTI M1A03p HAa HE3aAKOHHICTB 1X JIH.

VY CIIA no opranis, sSiki MatOTh TOBHOBaXEHHS 3a0€3Me4yBaTH 3aXUCT MpaB
IHTEJEKTYaJIbHOI BJIACHOCTI B MPUMYCOBOMY MOPSAKY MOKHa BigHecTu Kowmicito
CIIA 3 mixuHapoHoi Topriii Ta Muthy cinyx0y CLLA. Inuii opranu, Hanpukiaz,
BigomcTBo 3 BuHaxo/iB 1 TopropesnbHuX Mapok CIIIA Ta BimoMcTBO 3 aBTOpCHKUX
npaB CHIA TakuX IIMPOKKX MTOBHOBAKEHb HE MAIOTh.

Kowmicis CIIIA 3 Mi>kHapOTHOT TOPTiBIII — I1€ HE3AJICKHUHN, HEMTAPTINHUHN, KBa3i-
cynoBuii henepanpHUil opras, skuii 3acHoBannii Konarpecom CIIA B 1916 pori sik
«Kowmicis CIIIA mo Tapudaxy, sxkuit y 1974 poni 0yB neperimenoBannii Ha Komiciro
CIIA 3 mixnaapoanoi toprimi. [lana Kowmicis, sik opran Biaau, Mae IIUPOKI
MOBHOBAXEHHSI TPOBOJUTU PO3CIIAYBaHHS 3 MHTaHb MIXKXHAPOJIHOI TOPTIBII.
BuxopucroBytoun cBoi nmoBHoBaxkeHHs, Kowmiciss CIIIA 3 mixkHApOaHOT TOPTiBIi
po3ciiaye 0OCTaBUHU, OB’ 13aH1 3 BAKOPUCTAHHAIM HEJOOPOCOBICHOI MPAKTUKHU MPU
IMIIOpTi ToBapiB. B cBoiil poboTi Komicis kepyerbest AKTOM nipo Tapudu, 30Kpema,
posnutoM 337, ne Ha 3aKOHOJABUOMY PIBHI BCTAHOBJICHI iX IOBHOB@)XEHHS Ha
NPOBEJCHHS  BUIIE3a3HAYCHHWX  PO3CIiyBaHb Ta  PEIVIAMEHTOBAaHO  BHUIU
HEZI00POCOBICHOT MPAKTHUKH, SIK1 MOKYTh OCKap>KyBaTUCS, 30KpeMa, IMIOPT TOBAPIB,
K1 TIOPYIIYIOTh TpaBa Ha BHHAXOJW, TOPTOBEIbHI MapKu 1 00’€KTH aBTOPCHKOTO
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npasa B CIIIA. fkmo nana Komicisi BCTaHOBIIIOE, 1110 M€ MiCIl€ MPAaBOMOPYIIECHHS,
TO OJIHUM pIIIECHb, sIKE MOXE OyTH BUHECEHUM € HEJOMYIIECHHS TaKUX TOBAapiB Ha
tepuropito CLIA.

[TpoBamkenns, ke 3aiicHIOEThCS KoMiciero MpUPIBHIOETHCS 0 CYJIOBOTO 32
CBOIM XapaKTepoM, BKJIOYAIOYM BIANPABICHHS MOBIAOMJICHHS 31 CKaproro
BIJIMOBITHAUM CTOPOHAM IPOBAKEHHS, 1O BIJHOIIECHHIO J0 TOBApiB y pa3i, KOJIU
CTOPOHH TepedyBaloTh 3a Mexamu ropucaukili Komicii, a Takox BHSBICHHS
JOKYMEHTAIbHUX JIOKa3lB 3 METOI OTPHMMAaHHS BIJOMOCTEH TMpO 3asBIICHE
npaBornopymieHds. Ilicns poscmigyBanHs Kowiciero cmnpaBu 10 CyTi, BOHO
HAJXOJUTh 10 CYAJl 3 aJIMIHICTPAaTUBHUX MPABOMOPYIIEHb, SIKHA BUHOCUTH CBOE
pillieHHs B MUCHMOBIH dopmi [42].

Mutna ciuyx6a CIHIA 3abe3nedye JOTpUMaHHSA IIpaB I1HTEICKTyalIbHOI
BJIACHOCTI 1 OB’ SI3aHUX 3 HUMU 3aKOH1B Ha MUTHOMY Kop1oH1 CIIIA. Jlo 11 PpyHKITi#
BITHOCUTBCA pearyBaHHS Ha KJIOMOTAHHA IPO JOMOMOTY 3 TPU3YIMUHEHHSIM
BBE3€HHA KOHTpa(aKTHUX Ta MIPATCHKUX TOBAPIB, 1110 € 000B’A3KOBOIO BUMOTOIO 32
VYrogoto TPIIIC. Takox MwutHa ciyx0a Mae MHMPOKI aJMIHICTPATHBHI
MOBHOB&KEHHS, BIAMOBIIHO JO SKUX BOHA MOXE IPOBOJMTH CBOi BJIACHI
PO3CIIiTyBaHHS.

Mutha cimyx0a CIIA npaitoe y TICHOMY KOHTaKTI 3 BIACHUKAMH IIpaB
1HTEJIEKTYaJIbHOI BJACHOCTI JUIsl BUSIBJIEHHS! HE3aKOHHUX TOBAPIB Ta 13 CIIYKOOBUMHU
oco0amu IHIIUX MPABOOXOPOHHUX OPraHiB, 30KpeMa, BIAMOBIAHO 0 BHYTPIIIHIX
IHCTPYKI[ii TpaliBHUKK MUTHHUX OpraHiB TOBUHHI KOHCYJBTYyBaTUCS 13
KOMIIETEHTHUMH TIPAI[IBHUKAMH TPOKYpaTypu Yy THUX BHUMNAQJKaX, KOJIH BOHU
3HAXOJSTh MPATChKI KOMIT JIJIsl TOTO, 1100 TOTIOMOTTH TP.OBEACHHIO PO3CIiTyBaHHS
BIJIHOCHO IMIIOPTEPIB Ta 1HIIHMX 0CI0 y Mepeki 30yTy.

OaHUM 3 OCHOBHUX IHCTPYMEHTIB, 1110 BUKOPUCTOBYIOTHCSI MUTHOIO CITY>K0010
CIIA nns  3a0e3medyeHHsT 3axUCTy IMpaB  IHTEJIEKTyallbHOI  BJIACHOCTI €
IeHTpai3oBaHa Oa3a JaHuUX, Ha mifcTaBi sikoi MwutHa ciyxkb6a CIIA moxe
HaIpaBJIsATH TOMEPEHKEHHs] MICUEBMM MHMTHMM OpraHaM Mpo HEOOXIAHICTh
OPUIHATTS MPABO3aCTOCOBYMX /1M BIJHOCHO THX YM 1HIIMX BaHTaXIB Ta MOXKE
BXKUTH TIPAaBO3aCTOCOBYl 3aXOJM 3a CBOEK BJIACHOKO 1HIIIaTUBOIO, BUSIBUTH,
3aTpuMaty abo0 apelITyBaTh TOBApH, Kl € HE3aKOHHHUMH, KOHTpapakTHUMH abo
niparcekumu [43].

Taki mMpPOKI TOBHOBWKEHHS JyK€ €(PEKTUBHO  MEPENIKOHKAIOThH
MIPOHUKHEHHIO He3aKOHHUX ToBapiB B CIIIA, TakumM 4YMHOM, 3MEHIITYIOTh KUTBKICTh
MO30BIB 1 CKapr, SIKi PO3TISIAIOTHCS BCEPEAHMHI KpaiHi 3 METO OOpoThOM 13
MNOPYIIEHHSMU MPaB IHTEIEKTYaJbHOI BIACHOCTI.

KoHTrHEeHTanpHE 3aKOHOAABCTBO, 30KpeMa, 3akoHoAaBcTBO @PH, ctanoBHUTH
IHTEpeC y 3B’SI3Ky 3 OJIM3BKICTIO MPABOBUX MPUHIIUIIB OpraHi3allii CHCTeMH TIpaBa
Ta (YHKI[IOHyBaHHS CHCTEMH 3aKOHOJIAaBCTBA CYYaCHOMY YKpaiHCHKOMY IIpaBy.
3akoHomaBcTBO HimeuunmHu 0a3yeTbcs Ha KIACHYHUX IS POMaHO-T€PMAaHCHKOI
NpaBoBOi CiM’1 MPUHIIUIIAX Ta JOKTpUHaxX [47].

OCHOBHUM HOPMATUBHUM aKTOM, 1[0 PETYJII0€ aBTOpChke nmpaBo B HimeuunHi,
e 3akon ®PH «IIpo aBTOpchbke mpaBo» [61]. [auuit 3akon OyB mpuiHATHH 9
BepecHs: 1965 Ta mpoTAroM TPUBAJIOro 4Yacy 3a3HaBaB 3HAYHUX 3MiH. OcoOJIMBO
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BapTO BUJIUTUTH 3MIHH, BHECEHI 3 METOIO ITPOBEACHHS pehOpPMHU aBTOPCHKOTO MpaBa
HimeuunHu, K0u B 3aKOH OyJIH T07aH1 HalO1IbII 3HAYYIIl HOBEJIH, 110 CTOCYIOTHCS
udpoBoi dhopmu dikcarii TBopiB. s pedopma, mo ckimamaeTees 3 IBOX €TarliB,
IMIIJIEMEHTYBAJIA TOJIO0XKEHHS TUpeKTuBU €Bpocorody — Jupextusu €C 2001/29
«IIpo TapMmoHi3aIlil0 MEBHUX AaCHEKTIB aBTOPCHKOTO MpaBa B iHQOpMAIiHHOMY
CYCITUTBCTBI».

Jlana pedopma y 2003 pomi BBena B 3akoH maparpad 19a, skuii BU3HAYMB
JIOBEJCHHS TBOPY JI0 3arajibHOTO BiJJOMA SIK «IOB1IOMJIEHHSI TBOPY T'POMaJCHKOCTI
JIPOTOBUM a00 O€3pOTOBUM MUISXOM TaKMM UYHWHOM, IO WIEHH CYCHiIbCTBA
MOYTb OTPUMATH JOCTYII 10 TBOPY IiJl 4ac Ta 3 TOrO MICIIs, [0 BUBHAYAETHCSA 32
ixX BUOOpOMY.

BusnaueHHst B JOCTaTHIN Mipi Bi1oOpakae xapakTep MOMMPEeHHs 1HdopMarliii
B MEpEeXKi [HTepHET Ta MIJKPECTIOe HOTO TPAHCKOPAOHHICTD 1 TPAKTUYHO JTOCTIBHO
MOBTOPIOE BU3HAUYEHHS, faHe B cTaTTl 8 JloroBopy BOIB 3 aBTOpCchKOTO MpaBa 1996
POKYy.

3MIHM TakoX 3a3HaB naparpad 53, 110 JA03BOJIsIE CTBOPEHHS KO TBOPIB B
ocobuctux uwsx. Bianosigno o nomnpasku 2003 poKy, CTBOPIOBATH TakKi KOIIi
MO>KJIMBO JIMIIIE B TOMY BHUMAJAKY, SIKIO OPUTIHAI TBOPY HE € OYCBHIHUM YHHOM
HE3aKOHHO oTpuMaHuM. Lle dhopMytoBaHHS Ma€ BEIMKE 3HAYCHHS IS TIPABOBOTO
PEryJIIOBaHHS MISUIBHOCTI (haliJIoOOMIHHUX MEPEX B CUIIY TOTO, IO €K3eMIULIpU
TBOPIB, 1[0 PO3MIIIYIOTHCSI B HUX, MOKYTh OyTH BU3HAHI OTPUMAHUMHU HE3aKOHHO.
Ile, B cBol depry, mpus3Bele /10 BHU3HAHHA /il 3 KOIIIOBaHHS TAaKUX TBOPIB
HEJIETITUMHUMU.

Sk mpukiaxm ouyeBHMAHOI HE3aKOHHOCTI KOIMIOBaHHS TBOPIB, MiHICTEpCTBO
foctuiiii ®PH HaBoguTh mnommpeHHs KiHODUIBMIB uepe3 MIPUHTOBI MEpexi,
OOTPYHTOBYIOUM 1I€ THM, IIO TMpaBa Ha iX TOIIUPEHHS HE MOXYTh HaJleKaTu
3BUYAMHUM 1HTCPHET-KOPUCTYBAYaM.

[TonpaBku Takox Oynau BBEAEHI y BUIJIAII maparpadiB 52a, KUl J0O3BOJIUB
JIOBEZICHHSI TBOPIB JI0 BiJIOMa HEBU3HAYEHOTO Koja oci0 (myOsikaiiii B Mepexi
[HTEpHET) 1S OCBITHIX IIiiel, 52b, skuil 103BOJIMB KOPUCTYBaHHS 010110TEKaMu
TBOPIB y LM(ppoBii (PopMi Ta HaJaHHS 1O HUX BIAJAIEHOTO JOCTYIy Ta nmaparpada
95a, KMl BCTAaHOBUB, B paMKax pO3IJISHYTOI pedopmu, 3a00pOHY Ha MOJ0JIAHHS
TEXHIYHUX 3aXO0JIIB 3aXHUCTYy TBOPIB Ta KOIIIOBAHHA 3aXUIIEHUX HUMHU LUPPOBHUX
HOCI1B HaBITh B OCOOMCTHX IILJISX.

[Tpuaun mo6ynoBu Himerpkoro 3akoHy «IIpo aBTOpchke paBoy, B YaCTHHI
periiaMeHTallii BUKOPUCTAaHHS IH(PPOBUX TEXHOJIOTIH, JEII0 BIAPI3HAETHCS BiJ
aMepHuKaHChKoro 3akoHomaBcTBa. Skmo posnin 17 Komexcy CHIA permameHTye
Ka3yaJIbHUIA TIAXIJ] IO TIPAaBOBOTO PETYJIIOBAHHS, epe0avaroun BEIUKY KUIbKICTh
OKPEMHX BHITQJIKiB IPABOBOTO PETYJIIOBAHHS, TO BiMOBiaHO 110 3akony ®PH «IIpo
aBTOPChKE TMpaBO», TaK CamMoO SK W M0 YKpaiHChKOro abo (paHIy3bKOTO
3aKOHOJABCTBA, XapaKTEPHUM € PETyJIOBaHHS Ha OCHOBI OLIbII aOCTPaKTHUX
KOHCTPYKIIii, 10 BCTAHOBITIOIOTHCS 3arajJbHUMHU MPAaBOBUMH NpuHItunamu [116].

3akoHonaBctBo @paHiii B raigy3i aBTOPCHKOrO TpaBa MPEACTABICHO
Konekcom iHTeNnekTyanbHO1 BiIacHoCTI DpaHilii, IKUil BUAUISIETBCS CBOIM aKTUBHUM
PO3BUTKOM 3 PEIEIIIE Ta MEepepoOKOI0 MM €BPONEHChKI MPaBOBI MPUHITUIN
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HOBUX CIOCOOIB PEryJIIOBaHHS Ta 3aXMCTy aBTOPCHKHUX IpaB B 1H(POpMaIliiHOMY
cepenosuii [71]. BoHo Takox BpaxoBye mnonoxenns Jupexktusu €C 2001/29 mpo
TapMOHI3allll0 TEBHUX AaCMEKTIB aBTOPCHKOrO TMpaBa B 1HGopMalitHOMy
CYCITUJIbCTBI.

[Tpu anani31i mpaBOBUX HOPM 3apyOIKHUX KpaiH, CIiJ1 3ayBaKUTH, IO PO3MOILT
MPABOBUX 1HCTUTYTIB MO PI3HUM Taxy3siM MpaBa JOCUTh YMOBHHUIA, TOMY Ma€ MICIIe
nepKaBHO-crienMpiyHa  KaTeropusaiiss  iHGOpMAIifHO-IPAaBOBUX HOPM B
3aKOHOJABCTBI 3apyOiKHUX KpaiH. [HhopmalliiiHe mpaBo, SK caMOCTIHHA raiay3b, Ha
BIJIMIHY B1Jl HAI[IOHAJILHOTO MpaBa YKpaiHu, BUJLISETHCSA HE BCIMa KpaiHAMU Yy CBITI.
Y Himeuuuni, ®pannii ta CHIA iHpopManiiHO-TpaBOBI HOPMH HalvacTiiie
MICTATBCA ab00 B TpaBi 3aco0iB MacoBoi iHdopwmarllli, ado poO3AUIIIOTECS IO
KOHKPETHOMY TMpEAMETY MPAaBOBOTO pEryJlOBaHHS, SK, HaNpPUKIAJ, 1HCTUTYT
iHTepHeT-ipaBa B CIIIA abo ix iHKopropailisi B 3aKOHOJABCTBI MPO aBTOPCHKE
npaBo ®PH, ne indopmaliiine nmpaBo HE BHUIUISETHCA B OKpPEMY raiy3b IpaBa.
[HdopmariitHO-IpaBOBI HOPMU B HIMEIBKOMY IpaBl BIAHOCATH /0 IpaBa 3aco0iB
macoBoi 1H(opmauii (Medienrecht) Ta 10 cHoemianbHUX 3aKOHIB, TOOTO
PO3NOAUIAIOTHCS BIIMOBIIHO 10 peaMeTy peryntoBanHd. [Ipu npomy npaso 3MI
HiMeuunHu peryiitoe I1CTOTHO IIUPIIMKA CErMEHT CYCHUIbHUX BIJHOCHH, HIXK
aHaJOrI4YHa rajgy3b IpaBa YKpaiHu.

VY koHTeKcTI 1boro gociikeHHs kpimM 3akony @PH «IIpo aBTopcbke mpaBoy,
HOpMAaTUBHUMU akTaMu Takoxk € 3axkoH ®PH Bix 22.06.1997 «IIpo Tumosi ymoBu
JUTst iHpopMaIiifHUX cTy>k0 Ta ci1y»k0 3B’ s13Ky» Ta 3akoH ®PH Bix 26.02.2007 «IIpo
TeJeMaTU4H1 3aco0u MacoBoi iHdopmartii». [Ipu oMy cami HOpMH 3aKOHOIABCTBA,
10 PETYJIOI0Th 3aXUCT UMPOBUX 00’ €KTIB aBTOPCHKUX 1 CyMIKHHUX TPaB yKe HE
MO>KHA BITHOCUTH BUKJIFOYHO JI0 aBTOPCHKOTO MpaBa B CUITY iX MyOJI1YHO-TIPaBOBOTO
XapakTepy 1 MOMMPEHHS iX /il Ha BIIHOCUHU B raiy3i 3B 43Ky Ta iHGopMaTHU3aIlii.

HepxaBu, KpiM 000B’SI3KIB IMIUIEMEHTAIlli B CBOE 3aKOHOJABCTBO MOJIOKEHD
MiKHapoHux yron 1 JupektuB €C (st KpaiH-4IeHIB), MalOTh CyBEPEHHE MPaBO
CaMOCTIMHO pEeryjiloBaTH MPaBOBIJHOCMHM Ha cBOid Teputopii. Taka mnpaBoBa
perjiaMeHTaniss B JAESKUX KpaiHax MOKE€ CTAaHOBHTH OCOOJIMBHI 1HTEpeC mpu
JOCHTIKEHH] TTIEBHUX OKPEMUX BUIIAJIKIB 1 MUTAaHb.

Hanpuknazn, y @paniiii OyB NpuiHATUANA 3aKOH, 110 JO3BOJISIE BIJIKIIIOYATH BIJ
Mepexi [HTepHeT KopucTyBadiB, 3aMiO3PEHUX y HEJErallbHOMYy MOLIUPEHH1 a0o
3aBaHTaXKCHHI TBOPIB Yepe3 110 MEPEXKY MICIS TPUPA30BOTO MorepekeHHs. Jlanuit
3aKkoH OyB onpoTectoBanuil y Koncturyuiitniit Pagi ®panuii, sxa pimenssm 2009-
580 DC Bu3zHama HOro HEKOHCTUTYLIWHUM, Ta TaKUM SIKUA OOMEXy€e BIIbHHI
JOCTYII 0 TeJICKOMYHIKarlii ta 38°s13ky [114 ].

OTxe, MDXKHApOJAHUN JOCBIA B raiy3l NMpaBOBOi perjiaMeHTallll CyCHiJIbHUX
BIJIHOCHUH 13 3aCTOCYBaHHS 1H(OPMAIIHHUX TEJIEKOMYHIKAIIHTHUX MEPEX CBIAUYUTH
PO HEOOXIAHICTh BUKOPUCTAHHS HOBUX MIAXOIB /10 MPABOBOTO PEryJIIOBaHHS B
naHiit cdepi. [Ipu nboMy B yKpaiHChbKE HalllOHAJIBHE MPABO CJIiJT IMIUIEMEHTYBATH
BUPOOJIEHI MI>KHAPOJIHUM CITIBTOBAPUCTBOM HOBITHI NPABOB1 IHCTPYMEHTH.
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PO3/11 2
CYTHICTD TA 3MICT MEXAHI3MY AJIMIHICTPATUBHO-
MPABOBOTI'O 3ABE3INEYEHHS 3AXUCTY OF’€KTIB ABTOPCBLKHUX 1
CYMDKHUX ITPAB, IO BUPAYKEHI Y IIUGPOBIA ®OPM

2.1 CyTtHicTh MexaHi3My aAMiHiICTPATHBHO-NIPABOBOI0 PeryJ/Jl0BaHHS
3a0e3MeYeHHs 3aXHCTYy 00’ €KTiB aBTOPCHKHX i CyMI’KHMX IIPaB, 110 BUPAKEHi
y undposiit popmi Ta 0co0IMBOCTEH NPABOBIAHOCUH Y AaHiil cepi

3 OSIBOIO HOBUX CYCHIJIBHUX BITHOCUH O€31epepBHO TPAHC(HOPMYETHCS Ta iie
PO3BUTOK aJIMIHICTPATUBHOTO 3aKOHOJ/ABCTBA 1 IpaBa, WOr0 1HCTUTYTIB Ta 3MICTY
aJIMIHICTPATUBHO-TIPABOBOT0 3a0€3MCYCHHS.

AJIMIHICTPATUBHO-TIPABOBE 3a0€3MEUCHHS 3aXHCTy 00 €KTIB aBTOPCHKUX 1
CYMDKHHMX MpaB, IO BUPaKeHI y Uu(poBid (opMi mosdrae B po3NOPSIUO-
BUKOHABYIM JISUIbHOCTI OpraHiB BHUKOHABYOI BJIaJAM 13 OpraHizailii BUKOHAHHS
3araJlbHOPETIAMEHTOBAaHUX  TIOJIOKEHb, IO TMOB’sA3aHO 3  Oe3mocepenHiM
BTPYYaHHSM B aJMIHICTPaTHBHO-PO3IOPSIAYY, OpTraH13aliiiHO-rOCHOJapChKy Ta
1HITY J1SUTBHICTB Cy0’ €KTIB, K1 HE € UIETIMMU JaHUMU opraHam. Take BTpy4yaHHs
perJaMeHToOBaHEe HOPMaMM aJMIiHICTPAaTHMBHOTO MpaBa Ta BHUKOHYETHCS 3 METOIO
3aXMCTy 3aKOHHUX IHTEPECIB YYACHHMKIB BIJIHOCHH, II0 BUHUKAIOTH Yy cdepi
3a0€3MeUCHHS 3aXUCTy 00 €KTIB aBTOPCHKHUX 1 CYMDKHUX IpaB, IO BHPAXKEHI y
udpoBiit hopmi.

BpaxoByroun crienudiky AOCHiHKEHHS, TPOIMIOHYEMO BIIMITUTH MO3HIIi0 [
Pumapuyk, Ha JIyMKy SKOI aaMiHICTpAaTUBHO-TIpaBOBE 3a0e3MedyeHHs IpaBa
IHTEJIEKTYaJIbHOI BJIACHOCTI — II€ 31HCHEHHS JIEP’KaBOO 3a JOIMOMOT0I0 IIPaBOBHUX
HOPM, TIPUITKCIB 1 CYKYIMHOCTI 3aCO01B YMOPSAKYBaHHS CYCHIJIbHUX BIIHOCHH, X
IOpUIMYHE 3aKPITUICHHS, 0XOpOHa, peatizais Ta po3BuTok [113].

Ha pgymxy FO. OxpomeeBa 00’€KTOM aJAMIHICTPaTHBHO-IPABOBOBOIO
3a0e3nedeHHs] OyQyThb BHUCTYNAaTH Ti CYCHUIbHI BIJHOCHHM (IISUIBHICTbB), SAKI
noTpeOyIoTh JepkaBHOTO perymoBanHs [98]. YV manomy Bumaaky, 00’ €KTOM
aJIMIHICTPAaTUBHO-TIPABOBOIO 3a0€3MEUEHHS € CYCIUIbHI BIJHOCHMHM Yy cdepi
3a0€3MeUeHHs] 3aXUCTy OO0 €KTIB aBTOPCHKUX 1 CyMDKHHMX MpaB, IO BUpaXeHI B
urdpoBiit popMi, 1110 MOTPeOYIOTh MPABOBOIO PETYIIIOBAHHS Ta pealli3alli HopMaMu
aJIMIHICTPATHUBHOTO MPaBa.

B. AsBep’sHOB BBaxkae, 1m0 Cy0’€eKTaMd aJMiHICTPaATUBHO-IPABOBOTO
3a0€e3MeUeHHs € CIeIiaJbHO YIIOBHOBAKEHI OpraHU Ta IMOCa0B1 0COOH, K1 Ha IIJICH]
BIAJHUMHU TTOBHOBRXCHHSMHU, TMpaBaMH Ta OOOB’S3KaMu, M0 BCTAaHOBJICHI
aIMiHICTPATUBHO-TIPaBOBUMH HopMamu [18].

B ocHOBI aaMiHICTpaTUBHO-TIPABOBOTO 3a0€3MEUYeHHS JIGKUTh BIUIMB Ha
CYCIUIbHI BIJHOCHMHHM aJMIHICTPATUBHO-IPABOBUM MEXaHi3MOM. MexaHi3MoM
aJIMiHICTPaTUBHO-TIPABOBOIO pEryJIFOBaHHS BBAKAETHCS CYKYIHICTh
aJIMIHICTPaTUBHO-TIPABOBHX 3ac001B, 32 IOMOMOTOI0 SIKUX 3/IIMCHIOETHCS BIUIUB Ha
BIJIHOCHHH, 110 BUHUKAIOTh y TIPOIIECl peasizallli aAMiHICTpaTUBHUX 3000B’s3aHb
nyOJIiYHOT aiMiHICTpaIlii.
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VY cydacHiil Haylll HEMa€ €IMHOI AYMKHU CTOCOBHO E€JE€MEHTIB MEXaHI3My
PaBOBOTO peryioBanHs. OaHI JOCIITHUKHA BBAXKAIOTh, 110 0 OCHOBHHX €JIEMEHTIB
MEXaHi3My TIPaBOBOTO  PEryjJiOBaHHS  CIiJ BIAHOCUTH HOPMHU  IpaBa;
IIPABOBIIHOCHHHM, aKTH peatizallii; akTH 3acTocyBaHHs mpasa [81].

OxpeMa Tpyrna BUYEHWUX, BUKOPUCTOBYIOUM IHCTHTYIIMHUNA MiIXid, BUILISIB
HACTYIIHI CKaJOBI: IOPUAWYHI HOPMH, MPABOBITHOCHHM, aKTH peaizaiii mpaB 1
00OB’sI3KiB, 1HAUBITyalbH1 IPUIIMCH Ta aKTH 3aCTOCYBaHHS MPaBa.

JlonaTKOBUM JOKAa30M HEYITKOCTI MIJIX0Jy BUCHHUX JIO €JIEMEHTIB MEXaH13My
npaBoBoro peryioBanus € nymku O. Crykanenka ta B. Ocamuoro, siki 0 3MICTY
CJIEMEHTIB MEXaHI3My IIPpaBOBOIO0 pEryJIlOBaHHS KpiM THX, 110 BKa3aHI
BUIIE3a3HAYEHUMH  aBTOpaMH,  JIOTIOBHIOIOTh  IOPUAMYHMMU  3aco0aMu
HOPMATHBHOTO XapakTepy Ta IOPUIMYHUMU 3aco0aMu peaiizaiiii npasa [118].

Ha Hamy nymKy, HalOuUIbIl BIpHUMHU € AYMKH THUX BYEHHX, fKI B CBOiX
KJacu(ikamisgx €JIeMEHTIB MEXaHI3My MPAaBOBOIO PEryJIIOBaHHS HE BHUKIIOYAIOTh
TaKUil eIeMeHT, K opuandHl paktu. Came ropuanyHuil (GaKT € TUM €IEMEHTOM,
IO CTIOJIyYa€ MPaBOBY HOPMY 3 KOHKPETHHM SIBUIIEM, SIKE€ HEIO PEeTymIoeThes. bes
IOpUIMYHUX (DAKTIB HE 3MOXKE€ KOPEKTHO (PYHKILIOHYBAaTH MEXaHI3M MPaBOBOIO
peryJItOBaHHS.

Takox ciig 3BepHyTH yBary Ha nosuniro O. KapxyTt, a came Ha Te, mo 3a
JIOTIOMOTOI0 TaKOTO €JIEMEHTY MEXaHi3My IMPaBOBOTO PETYJIOBaHHSI, SK MPaBOBa
HOpMa 3a0e31euy€eTbcs HOpMaTUBHO-IIPABOBA PErVIaMEHTALlsl CyCIUIbHUX BITHOCUH
[69]. IcHytOTh IyMKH BUEHHX MPO HEOOXITHICTH PO3IIUPHUTH PO3YMIHHS MMOHSTTS
TAKOrO €JIEMEHTY MEXaHi3My IpPaBOBOTO PETYJIOBaHHS, K «HOPMHU IpaBa, ILIO
MICTSITBCSI B 3aKOHO/IaBCTB1». 30kpeMa, H0. KpuBuiibkuii 3anpononyBaB J10JIy4YuTH
710 TaHOT KaTeropii Takox creriaaizoBaHi HOpMu npasa [81].

[lincymoByroUM BHINECKA3aHE, CJiJA 3ayBaXUTH, [0 HEBU3HAYCHICTD
KOHKPETHOTO CKJIaJly €JIEMEHTIB MEXaHI3My IPaBOBOr0 PEryJIOBaHHS HEOOXiTHO
YCYHYTH, OCKUIbKHM JlaHl €JIEMEHTH B KIHIIEBOMY MiJCYMKY BH3HA4arOTh MPABOBY
IPUPOAY MEXaHI3My MPABOBOT'O PETYIIOBAHHS BCIX cep CyCHiIbHUX BIAHOCHH.

3 ommAny Ha PiI3HOMAHITTS JDKEpPENT BUPaXEHHS HOPM IpaBa, BBAXKAEMO 3a
MOXJIMBE CTBEPJKYBaTH, IO JO CTPYKTYpH MEXaHI3My aJMIHICTPaTHUBHO-
IIPaBOBOTO PETyJIIOBAHHS BXOJASTh. HOPMH aJMIHICTPaTHBHOTO IIpaBa, sKl
00’€KTUBHO BHUpaXEeH1 B 3aKOHAX Ta 1HIIMX HOPMATUBHMX aKTax; aAMiHICTpaTUBHI
MPaBOBITHOCHHM, aKTHW 3aCTOCYBaHHS HOPM aJMIHICTPAaTUBHOTO TpaBa; akKTH
TIYMAau4€HHS HOPM aJMIHICTPATUBHOTO TIpaBa, TPABOCBIJIOMICTh; MPaBOBa
KyJbTYpa; 3aKOHHICTb.

BpaxoByroun TeMaTuKy MOCII/DKCHHS, Ha Hally AYMKY, CJiJI aKIEHTyBaTh
CBOIO yBary Ha IMpaBOBITHOCHMHAX y cdepi 3a0e3meueHHs 3axXucTy 00 €KTIB
aBTOPCHKUX 1 CYMDKHHX TpaB, 110 BUPKEHI y IUGPOBiH GopMi, OCKUIBKH came
MPaBOBIIHOCUHU € OJHUM 3 OCHOBHHUX €JIEMEHTIB MeEXaHi3My IIPaBOBOIO
perymoBaHHs. J[aHMI €eMEHT MOKJIMKAHWM BTUIMTH PErIaMEHTOBAHY HOPMAaMHU
nmpaBa MOJIEJb TOBEIIHKH, B pEaIbHY MOBEIIHKY BCHOTO KOJla CyO’€KTIB, SIKi
GyHKIIIOHYIOTh Yy jdaHid cdepi. 3a AOMOMOrorw MPaBOBIAHOCHMH MeEXaHI3M
aJIMIHICTPATUBHO-TIPABOBOI'0 PETYJIFOBAHHS MPUBOJIUTHLCS B PYX, BUHUKAE TPABOBUM
3B’SI30K MK yYaCHUKAMU IUISIXOM, B3a€MO/I1i Cy0’ €KTUBHUX IIpaB Ta 000B’SI3KIB.
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3aco0u, 110 BUKOPUCTOBYIOThCS JIJISl PETYJIIOBAHHS BITHOCUH, III0 BUHUKAIOTh
npu 3a0e3neueHH1 3aXUCTy 00’ €KTIB aBTOPCHKHUX 1 CyMDKHUX TPaB, 10 BUPAXKEH] Y
G poBiit popMi, pi3HOMAHITHI Ta BKIIOYAIOTh HE TIIBKK TPaAULIIKHI MPABOBI, a i
1HIITI, 30KpeMa, EKOHOMIYHI, TEXHOJIOT14HI, 1H(POpPMAIIiifHI, TEXHIYHI 3aC00H, SKi B
mporieci peamizaiii HOpM TMpaBa HaOyBalOTh MpaBoBy (OpMy Ta CTalOTh
B3a€MOIIOB’SI3aHUMH €JIEMEHTAMH MEXaHi3My, CIPSIMOBAHOTO HAa CTUMYJIIOBAHHS,
CTpUMYBaHHS a00 BUKJIIOYEHHS BIMOBIAHUX CYCHIIBHUX BITHOCHH.

B cuiy Toro, 1o cydacHi Npolecu MpaBoOBIIHOCKH Y cepi BUKOPUCTAHHS Ta
3aXUCTY 00 €KTIB aBTOPCHKUX 1 CYMDKHUX ITpaB, II0 BUpaKeH1 y udpoBiid hopmi
HEPO3PHBHO MOB’s3aH1 3 MOHATTAM 1H(OpMAIIii, BBAXKAEMO JOIIJIBHUM PO3TIISHYTH
el TepMiH 1 HalaTu HoTo XapaKTepHCTHKy

B cyuyacHniii Hayii noHsaTTs “iHpopmaiiis” € ogHUM 3 (yHIAMEHTaIbHUX
nopsiZi 3 MarTepielo Ta €Heprield 1 HalyJo MIMPOKOTO0 PO3MOBCHOIKEHHS.
HesBakatoun Ha 11e, BOHO 3aCTOCOBYETHCS PIZHUMH aBTOPAMH HEOIHO3HAYHO,
3a]eXkHO BiA po3yMiHHA. OpmHi mig 1HGOpPMAIED PO3YMIIOTh BIJIOOpaKEHHS
IPEIMETHOIO CBITY, SIKI MNPOSBISIIOTBCS y BUIJISAAl CUTHAIIB Ta 3HaKIB. I[HOI
PO3TIISAAIOTH 11 SIK TIOBIIOMJICHHS BIJOMOCTEH, TaHUX TOmIO [76]

He 3Baxkaroun Ha Te, MO MOHATTA ‘“‘iHpOpMallis” BKUBAETHCS y PI3HUX
raigy3sx 1 JOCIIJPKEHHIO HOTO MPUCBSIYEHA 3HAYHA KUTBKICTh HAYKOBHUX PO3POOOK,
JI0 IILOTO Yacy HEe BUPOOJIEHO TAKOT0, 11100 33/I0BOJILHSIIO YCiX.

Y cyuacHii HayKoOBiMl JiTepaTypi, IO TMPUCBSIYEHA BUBUCHHIO TEOPii
iH(dopMarrii, mepi 3a Bce, BUAUSIIOTHCA JIBa MIAXOAW 10 BU3HAYCHHS MPUPOIU
iHpopmarii — arpuOyTtuBHui  (iHdopmariiss € arpuOyTomM Marepii) Ta
dbyHkuioHansHuM (1HGOpPMAITis € 0COOTUBUM MPOTYKTOM (DYHKITIOHYBAHHS CUCTEM,
0 CaMOCTIHHO OpPraHi3oByIOThCA. Jl0 TaKMX BIIHOCATHCS >KMBI OpPraHi3MHU Ta,
MO>KJIMBO B MaiilOyTHHOMY, KIOEpHETUYHI CUCTEMH).

[Tpuknagom po3yMiHHsS 1HQoOpMalli depe3 (YyHKUIOHATbHUN MiAX1J MOXKE
CITy>KUTH BU3HAYCHHS, HACTymHe: «[HhopMmarltis — 11e CupuifHATa )KUBUM OpraHi3MOM
Yyepe3 OpraHy 4yTTs HABKOJIMILHA AIMCHICTh Y BUTJIS1 PO3MOALTY MaTepii Ta eHeprii
B Yaci Ta B POCTOPIi 3 MOCTIAYIOUNM MPOIIECOM IX MEePEepO3MOILTY».

CyTHICTh aTpuOYyTHBHOIO MIJIXOJy TMOJSITae B TOMY, WO 1H(oOpMarlis
nepen0ayaeThCsl HEB1J EMHUM aTpuOyTOM (BJIACTUBICTIO) MaTepii, TOMY BOHA MOXKE
MPOSIBIIATUA ce0e y BCIX 00’ €KTax, Mpollecax Yd SBUIIAX SK JKUBOI, TaK i HEKHUBOI
npupoau. [Hpopmarllis BU3HAYAETHCS K 00’ €KTUBHA BJIACTUBICTH PEATBHOCTI, SKa
MPOSIBISIETHCSI B HEOAHOPITHOCTI (acuMeTpii) po3mojauly marepii Ta €Heprii B
MPOCTOPI Ta Yaci, B HEPIBHOMIPHOCTI IPOTIKAHHS BCIX MPOIIECIB, IO BiI[6yBaIOTI>C}I
B CBITI )KMBOI Ta HEKUBOI MPUPOJIU, & TAKOXK B TOJICHKOMY CYCIJIBCTBI 1 CB1IOMOCTI.

3aCTOCOBHMMH 10 BIJHOCHH B Tally3l JITEpaTypH, HAYKH 1 MHUCTEITBa
MIPEACTABISIOTHCS AeiHIIii, 3riTHO 3 SKUMU 1HGOpMAIIis — 1€ JIaHi, OpraHi30BaHi
TaKUM YUHOM, 10 MAIOTh 3MICT JJIs TIOJJUHM, SIKa Ma€ 3 HUM CIpaBy, a00 BiJJOMOCTI,
110 COPUNMAIOTHCS JIFOJUHOIO a00 CrelialIbHUMH TPUCTPOSIMU SIK BIAA3EpKATICHHS
(dakTiB MaTepiabHOrO a00 TYXOBHOIO CBITY B MPOIIEC] KOMYHIKaLIii.

VY BuU3HaAYE€HHI MPABOBOro CTaTycy iH(doOpMalii TaKoXX ICHYE JIBa PI3HHUX
niaxoau. BianmosigHO A0 nepiioro, s BBeAeHHs 1HQopMallii B 00ir BoHa MOBUHHA
SBJISITH COO0I0 00’ KT MaTepiajIbHOTO CBITY, HAMPUKJIIA, TOKYMEHT. BiamoBiiHo 10
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JIPYToro Mmijaxoay, iHpopMmaiiis siBjisie COO0K0 0COOTUBHM 00’ €KT MTpaBa HETOTOXKHUN
MaTepiaibHuM pedam [127].

S OpuaUYHUNA TepMiH, TOHATTA 1HQopMalii Oyjo BHepie BBEICHO B
HaIlloHanpHe TpaBo 3akoHoM Ykpainu «IIpo iHpopmarito» Bixg 02 xoBTHA 1992
poky Ne 2657-XII sik «10KyMeHTOBaHI ab0 IMyOJIIYHO OTOJIOIIEHI BIJOMOCTI PO
noJiii Ta SIBUIA, IO BiAOYBaIOTHCS y CYCIIJIBCTBI, JIep:KaBl Ta HAaBKOJIHMIIHBOMY
npupoaHOMY cepenoBuiii» [54]. Takox moHATTs iH(GOpMaIii OyI0 BKa3aHO B CTATTi
200 IMuBuUIbHOTO KOJEKCY YKpaiHHM, OJHAK 3MICT LIbOTO TMOHSATTS PO3KPUBABCS
1IJICHTUYHO MOHATTIO B peAakiiii 3akoHy Ykpainu «IIpo indopmarriro» [131].

3rofoM CTajio 3pO3yMUIO, IO Y 3B’A3KY 31 CTPIMKUM PO3BUTKOM IUGPOBUX
TEXHOJIOT1H JJaHEe TOHSATTS BTPAaya€e CBOIO aKTyalIbHICTh. 3aKOHO/IABEIb BlJpearyBaB
Ha 1Ie B HOBIiM penakiii 3akony Ykpainu «lIpo inpopmariro» Ne 2938-VI Big 13
ciyas 2011 poky. Buxonasuu 3 6yKBaJbHOTO CEHCY CTaTTi 1 JaHHOTO 3aKOHY MOYKHA
KOHCTaTyBaTH, 10 JI0 NOHATTS 1H(pOpMaIii MOXKHa «Oy 1b-K1 BIIOMOCTI Ta/abo0 J1aHi,
AKI MOXYTh OyTH 30€pexeHl Ha MaTepialbHHX HOCisiX a0o BigOOpakeHl B
eNeKTpOHHOMY BUTIIsAAI» [54]. InenTnuny nedinimiro 0yno BHeceHo i 1o crarti 200
[{uB1ILHOTO KOJIEKCY Y KpaiHH.

[TincymoByrOUM BHILI€3a3HAYEHE, MOXKHA 3pOOUTH BUCHOBOK, 110 1H(hopMarlis
— 1Ie¢ 0COOJIMBA CYTHICTh, sIKa MOXE€ OyTH BBEJE€HA B LIMBUILHUNM Ta 1HIIUNA OOIT,
BIJIMIHHA B1Jl IHIIUX 00’ €KTIB MPaB, TAKUX SIK pedl, MailHOBI MpaBa, mparis, NoCIyru
Ta 1HII KaTeropii, mepil 3a Bce TUM, IO JIaHa CYTHICTh MOXE HE BOJOJITH
MaTepialbHUM XapakTepoMm, Tak 5K 3akoH Ykpainu «IIpo iHdopmario» He
3000B’s13y€ 000B’s13k0BOi  (ikcarii i1H(MoOpMallii Ha MarepialbHUX HOCIAX (32
BUHSTKOM JOKyMEHTOBaHOi i1H(dopmarllii) i He HakiIagae OOMEXEeHb Ha 3MICT
BIJIOMOCTEH, MOBIAOMJIEHb YW JIaHUX, IO YTBOPIOIOTH 1H(OpMaIli0 SK 00’ €KT
MIPaBOBITHOCHH.

MarepianbHuii HOCIA Hal4acTillle TIIbKKM BHKOHYE pPOJb ab0 (PyHKIIIIO
1H(popMmallii, ajie He € Helo MO CyTi. SIK 00’€KT mpaBa BiH «MeTapi3UYHO» B LILOMY
BUIAJIKY MIAMIHSE COO0I0 camy 1H(OpMAIIIO SIK €AUHY CYTHICTb.

[Ipote, mpu aHami3i NPaBOBUX HOPM IHIIKMX Taly3€dl mpaBa, 30KpeMa,
KpUMIHAJIBHOI, MOXHA JIATH BHUCHOBKY, III0 BHWIIE€3a3HAYEHA  IO3UIIIsS
3aKOHOJABCTBA HE € OJHOCTailHOIO. Tak, HampuKJIaJ, BIAMOBIAHO 10 YACTUHU 2
ctatTi 265 KIIK Ykpainu 3micT iHpopmarlli, sika ojiepkaHa BHACIIIOK 31HCHEHHS
3HITTS BIJIOMOCTEH 3 €NeKTpOHHUX I1H(oOpMaIiiHUX cucteM abo iX 4YacTuH,
(bikcyeTbCsl Ha BIANOBITHOMY HOCIE€BI, THM CaMUM 3aKOHOJABEIb 3/1HCHIOE
npuB’A3Ky iHpOpMalii 10 KOHKpeTHOTro Hocis [83].

[adopmartis Ha6yBae CEHCY TIpH ii moBimomiieHH1 ado dikcartii. [Tpu peamizartii
UX TMPOIECIB B XOJ1 PO3BUTKY HAyKH 1 TEXHIKM BHUHMK MO HAa aHAJIOTrOBE 1
U poBe NPECTaBICHHS JaHUX, IO MEPEAAIOTHCS, 30€pIiraloThes 1 BIITBOPIOIOTHCS
3a JIONOMOTOI0 TEeXHIYHUX 3aco0iB. J[Ji1 BM3HAYEHHS CYTHOCTI 1 BIJIMIHHMX PHC
00’€KTIB aBTOPCHKUX 1 CYMDKHUX IpaB, 110 BUpaxeHi B HU@POBIiA GopMi, ciia
NiJAaTH BUBYEHHIO iX (D13MYHY IPUPOJLY, 1O € HEMPABOBUM aCIIEKTOM, ajie BILTUBAE
Ha 1X IOPUJUYHUHN CTATYC.

BianoBiiHO 10 BU3SHAUYEHHS], aHAJIOTOBUI CUTHAN — 1€ CUTHAJ, BEJIMYMHA SIKOTO
Oe3nepepBHO 3MIHIOETHCA B Yacl. AHAJIOTOBHM cUrHai 3abe3neuye nepenavy JaHux
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NUISIXOM Oe3IepepBHOi 3MIHM B 4acl aMIUTITYAM, 4acToTu abo da3u. AHAIOroBI
CUTHAJIU TIPUPOJTHAM YMHOM TIEPEIAl0Th MOBY, MY3HKY Ta 300pakeHHs [22].

JIroacpka MoBa (TIPYy>KHI KOJIMBAHHSI TOBITPS ), IUCT HA Tamnepi, 300pakeHHs Ha
¢doTo- abo KIHOIUTIBIN, 3aKpilVIEHE B CBITIOYYTJIMBOMY XIMIYHOMY IIapi, mepiia
pamionepenaya abo TMeEpIIl TEJIeCUTHAIM — BCE 1€ € MPHUKIAJaMu aHAJIOTOBOTO
nojnanHs 1Hopmarii. JlaHi acmekTH 3yMOBJIIOIOTH HEMOBTOPHICTH KOXKHOTO
aHaJIOrOBOTO 3amucy abo Hocig 1H(opmalii Ta NPUHIUIOBY HEMOKJIHUBICTh
CTBOPEHHS TOYHOI Komii a00 HeoOMEeXeHOro 4mciia Komid TBopiB. Kpim Toro,
IIIIBHICTH 3aMUCY HAa aHAJIOTOBUX HOCIAX a00 pO3MOJLI JOCTYITHUX Paaio- Ta Tele-
4acTOT HE JI03BOJISIIOTH JOMOTTHUCS MAaKCUMAJIbHO MOKJIMBOTO BUKOPHUCTaHHS
HasIBHUX PECYPCIB.

3 PO3BUTKOM HAYKH 1 TEXHIKU CTaJI0 MOXJIMBUM BUKOPUCTOBYBATH ITUGPOBUIL
crnioci0 nepenayi Ta 306epiranus iHpopMmaliii. 3a3BUyail B cyyacHii iu(ppoBii TEXHIIII
TaKUil HU(PPOBUI CUTHAJ MPUHMAE BCHOTO JIBA 3HAUEHHS — JIOTTYHUH HYJIb 1 JIOTTYHY
oxuHUIo. [IInsx0oM pi3HUX MaTeMaTUYHUX MEPETBOPEHD (KBAaHTYBAHHS Ta aHAJIOT0-
JUCKPETHE TMEPETBOPEHHS) aHAJIOroBa iH(opMalis Moxxke OyTH nepeBeieHa B
UG POBHIA BUTIIST — YHIKAJIBHY MOCIIIOBHICTD HYJIIB Ta OJUHUIG [87].

B nmanmii wac Ha umdpoBomy crnocobi ¢ikcamii 1 mepemadl iHGopmarii
IPYHTYIOThCS OUIBIIICTh TENE(POHHUX 1 pagioTeneOoHHUX Mepex, Mepexa [HTepHeT
Ta IHIIl KOMIT FOTEpHI MEpeXi, pajlo- 1 TEJIEMOBIIEHHS, MPUCTPOi 3amucy Ta
BIITBOPCHHS 300pa’keHb, 3BYKYy a00 Bimeo. BiaMIHHOIO OCOONMBICTIO CYyYaCHHX
1U(PPOBUX MPUCTPOIB 1 TEXHOJIOTIH € iX 1HTepoIepadeNbHICTh, TOOTO MOKIIUBICTD
B3a€MO/IiT OJIMH 3 OJHUM 3aBJISIKH TJI00ATLHUM CTaHAApTaM.

[lepen po3risiioM OCHOBHUX BJIACTUBOCTEH 1 OCOOJMBOCTEH IPaBOBOTO
peryitoBaHHs 00 €KTIB aBTOPCHKHUX 1 CYMDKHHX IpaB, 110 BUpPa)keH1 B 1U(poBIH
dbopmi, BapTO BIJI3BHAYUTU TONIUPEHY TEPMIHOJIOTIYHY TMOMUIKY. Y HAYKOBIH
JiTEpaTypl SIK CHHOHIM CJOBY «UH(PPOBHI» BUKOPUCTOBYETHCA MO3HAYEHHS
«EJIEKTPOHHUI», IO TEPMIHOJIOTTYHO € HE 30BCIM BIPHUM.

BkasiBka Ha upoBy dpopmy ad0 nudpoBuUil TUIT HOCII BUKOPUCTOBY€EThCA JIs
oAUy MK croco0amu mojAaHHs iHGopmallii, B TOM 4ac sIKk BUKOPUCTAHHS CJIOBA
«EJIEKTPOHHUI» — BKa3y€ Ha KOHKPETHUN (P13MUHUNA TPUHIIMII, 3aCTOCOBYBAaHUM JIJIs
30epiranHs abo nepenayi iHdopmMariii, ika, THM HE MEHII, MOXKe OyTU IIpeicTaBieHa
B aHAJIOTOBIN (popMi.

[Mudposa iudopmariiss wmoxke OyTtu 3adikcoBaHa 0e3 BUKOPUCTAHHS
eJIEKTPUYHHUX a00 eJEeKTPOMArHIiTHUX SIBUII Ha ONTHUYHOMY HOCIi, B TOH 4Yac fK
00’ €KT aBTOPCHKOI0 IIPaBa MOKe OyTH MOIIKUPEHHM B €JIEKTPOHHOMY BUTJISII, aJi€ B
aHajoroBit ¢opmi (Hampukian, y BUIVIAAI Tele- abo paaioTpaHcisaiii), a
CJIEKTPOHHE OOJaJHaHHA MOXE OIlepyBaTH sIK 3 aHajloroBuMm (0e3 MHoro
MEPETBOPEHHS B IU(PPOBUIA), TaK 1 3 MTUGPOBUM CUTHAIOM. TaKMM YUHOM, 00’ €KT
aBTOPCBHKOTO TpaBa, MOBIAOMIICHUI a00 BIATBOPEHUM 3a TOMTOMOTO0 €IEKTPOHHUX
3aco0iB, HE 3aBXIu OyJe MaTd BIAMIHHI O3HAaKW BiJl UUQPPOBOTO TMOAAHHS
1H(popMmarrii.

J171s1 0THO3HAYHOTO BU3HAYEHHS MPABOBOI0 CTATYyCy PI3HUX 1HPOPMALIIMHUX Ta
IHIIUX 00’ €KTIB, MPEACTABIAEThCS HEOOXIIHMM BHUKOPHUCTOBYBATH B JIETaJIbHUX
neiHIisIX ~ BUKIIOYHO  TepMiH  «1udpoBuity. TepMiH  «eJIEKTPOHHUID
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MPOMOHYETHCSI BUKOPUCTOBYBATU TUIBKU B CTIMKHX CIIOBOCHOJYYEHHSIX, a TaKOXK
JUTS BKa31BKM Ha MOKJIMBICTH 00poOKH 1H(GOpMaIlii eTeKTPOHHUMU MPUCTPOSIMU 1 HE
3aCTOCOBYBATH JJI BU3HAUYCHHSA 1H()OpMAIIITHOTO cTaTycy 00’ €KTIB aBTOPCHKUX Ta
HIINX TPaB.

[Tutanas mpo cmiBBigHOLIEHHS iHGoOpMaIi Ta 00’€KTIB aBTOPCHKHUX MPaB
BU3HAYAETHCS 9acTUHOIO 2, cTaTTi 8 3akoHy Ykpainu «lIpo aBTOpCchKe mpaBo i
CYMIDXKHI TIpaBay, BIAMOBIIHO A0 SKOI 3aXUCTY «IIAJIATalOTh BC1 TBOPHU, 3a3HAUCHI y
YACTHHI NEPIIii 111€1 CTaTT1, SK ONMPUIIIOIHEH], TaK 1 HE ONPUJIIOIHEH], SK 3aBEpIIIeH],
TaK 1 HE 3aBepIIIeH], He3aJICKHO BiJ iX NMPU3HAYCHHS, )KaHPY, 00cATy, MeTH (OCBITa,
iHdopMallis, pekjiaMa, mporaratza, po3saru Tomo)» [49].

besnepeunum € Toi Qakr, M0 AesKi 3 PI3HOBUAIB 00’ €KTIB aBTOPCHKUX TPAB,
Taki, HalpUKIaj, K JITepaTypHl MHUCHBMOBI TBOPU, KOMII'IOTEpPHI MPOTpaMu,
UTIOCTpallii, ay/aioBi3yaJibHI Ta MY3WYHI TBOPU MOXYTh II€peJaBaTucs 3a
JOTIOMOT010 1H(OPMALIIITHO-TEIEKOMYHIKALIHIX MEPEXK.

[{s1 31aTHICTH BJIACTHBA JAJIEKO HE BCIM KaTEropisiM TBOPiB, TOMY CYTHICTIO,
Ky HEOOX1THO JOCIIIUTH, € BUBHAYEHHS (POPMU BUpPAXKEHHS 200, IHAKIIE KaXy4H,
dbopmu dikcallii 00’€KTIB aBTOPCHKUX 1 CYMDKHUX IPaB, 1110 JT03BOJISIE BABHAUYMUTH X
00ir B iHpOpMaLIHHOMY OOMIHI.

[Tin 00’exkTUBHOIO (DOPMOIO BUPAKEHHS TBOPY 3aKOHOM PO3YMIETHCS Taka
dbopma, sika J03BOJISIE IHIIUM 0co0aM (KpiM aBTOpa) 03HAMOMUTHCS 3 TBOPOM. TBIp
BBAXKAETHCSI BUPAKEHUM B 00’ €KTUBHIN (QOpMi 1 OTPUMYE 3aXUCT 3 aBTOPCHKOTO
mpaBa HE3AJIEKHO BIJl TOTO, YU MOXKE Taka 00’ €KTHBHA (hopMa BUPAKEHHS TBOPY
cnpuiimMaTcsi 0e3mocepeHb0 OpraHamMu 4yTTs (31p, ciayx 1 T.m.) abo BoHa
CIIPUMMAETHCS JIFOAMHOIO JIUIIE 32 JOTIOMOTO0 OyAb-SIKUX TEXHIYHUX 3aCO01B.

TpaauiiiiHo 3aKoHOAABEIP HE POOUTH PIZHUIN MK TEXHOJOTisIMU (ikcarii
TBOPIB ((popMOIO TX BUPAKEHHS ), MAKPECIIOIYH, 1110 aBTOPY (UM 1HIIOK 0CO0010,
sKa Ma€ aBTOPCHKE MPABO) JO3BOJSETHCS BUKOPUCTOBYBATH CBIN TBIP y OyAb-sKiid
dbopmi 1 Oyp-sikuM criocoOoM (myHKT 2 ctatTi 15 3akony Ykpainu «IIpo aBTopcbke
paBo 1 cyMiXkHI nipaBa»). KpiM 11poro, B ctarti 15 nporo * 3akoHy BKa3aHO, IO
«OXOpOHA MOIMIUPIOETHCS HA KOMIT IOTEPHI MPOTpaMu HE3aJIEKHO Bif COCOOy UH
dbopmH iX BUPAKEHHS.

Buxoasum 31 3micty crarti 15 3akony Ykpainu «lIpo aBTopchke mpaBo 1
CYMIDXHI NpaBa», MOXKHa 3poOUTH BUCHOBOK IPO T€, 110 B 3aKOHOAABCTBI 4epes
BIJICYTHICTh JIOIIIJIBHOCTI Ta HEOOXIMHOCTI OKPEMOTrO MPABOBOTO PEryIOBaHHS
MIOJIOKEHHST TBOPIB Ta IHIIMX 00’ €KTIB aBTOPCHKOTO TpaBa B MuUQPOBiil dhopmi ix
3aXUCT 31HCHIOETHCS HA 3araibHUX MiJCTaBaXx, Mops 3 iHmUMHU popmamu dikcartii
TBOpiB. [IpoTe, ocobmmBocTi manoi hopmu Pikcairii TBOPIB 3MYCHUITU 3aKOHOAABIIS
BBECTH CIeIliaibHI HOPMH, [0 KOHKPETU3YIOTh 1 Iepen0adatoTh 0COOIUBI MpaBUiia
KOPHUCTYBaHHS TBOpamH B 1 poBiit ¢hopwmi. [Ipukiiamom Takux mpaBui Moxe OyTu
nyHKT 6 yactunu | crarti 21 3akony Ykpainu «IIpo aBTOpchke mpaBo i CyMiXHI
npaBay (BUKOPHCTaHHsI 01010 TeKaMK PUMIPHUKIB TBOPIB y U pOBiii hopmi) [49].

Jns Bu3HaueHHs o00iry TBOpiB B 1H(GOpMaliiHOMy OOMIHI, a TaKOX
MOXJIMBOCTI 1UQpoBoi dikcalii 1 mepeaadyi NPUMIPHUKIB TBOPIB Ta 00’ €KTIB
CYMIXKHUX TIpaB HEOOXIJTHO MOPIBHATH (POpMY iX BUpaKEHHS, PO3MEKYBaHHS CYTI
TBOpPY BIiJl HOTO MaTepiaJibHOTO BTIJIEHHS Ta TEXHIYHI MOJKJIHMBOCTI CY4YaCHHUX
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iHQOpMaIITHUX Ta TEIEKOMYHIKAIIMHUX TeXHOJorik. [lpu nmpomy MoXyTh OyTH
BU/IUICHI HACTYIHI CIOCOOM 3aKPITUICHHS TBOPIB y UG POBiii hopMi, K1 BILTUBAIOTH
Ha CTaTyC 1 BUTJIS 00’ €KTa aBTOPCHKOTO TpaBa.

[To-mepiie, BUXigHUN TBip MOKe OyTH CIOYATKy BHpPaXEHUH B HU(GPOBIi
dbopMi, HampuKIaa, TEKCT JITEPaTypHOrO MHCHMOBOTO TBOpY OyB HamMcaHun
aBTopoM 3a gomomororo EOM Ta 30epexxenuii Ha 1udpoBoMy HOCIi, abo
dboTorpadiuauii TBip OyI0 OTpUMaHO ITUGPOBOIO KAMEPOIO.

[To-apyre, BUXITHUNA TBIp MOXKE€ OyTH TEpPEBEICHO 3 aHAJIOroBOi (opmu
30epiranHs B IM(poBY, Hampukiaa, 300pakeHHS YM 3BYK, 3adikcoBaHi B
aHaJIOTOBOMY BHUIJISI Ha KIHOTUTIBII (TOOTO MOCIIIOBHICTh KaJIpiB, BiI0OpakeHa 3a
JIOTIOMOTOI0 CBITJIOUYTJIMBOTO APy eMyJbcli), Oyiau orudpoBaHi 3a JOMOMOTOIO
CHeIiajgbHOI anaparypH 1 nepesejieHi B udpoBuil opmar 30epiranus aaHux. Tak
camo 3BuyaiiHa ¢oTorpadis Ha ¢doTomanepi Moxe OyTH BiJCKaHOBaHa 3a
JIOTIOMOT'OI0  KOMIT IOTEpHOro ckaHepa. [Ipm 1bOMy CTBOPIOETBHCS KOIIisl TBODY,
3adikcoBana B 1u(poBii (popmi, npote 00’ ekTUBHA (HOpPMA BUPAKEHHS TBOPY HE
3MIHIOEThCHI.

[To-Tpere, TBip, 00’ €KTUBHE BUPAKEHHS SIKOTO HE JO3BOJISIE CTBOPUTH KHOTO
TOYHY UU(POBY KOMIitO (TBOPHU apXITEKTypH, MICTOOYTyBaHHA Ta 1H.), MOXe OyTU
TaKoXX OIU(POBAHO 1 MPEJCTABICHO BXKE B BUIJISAAI 1HIIOTO 00’€KTa aBTOPCHKHUX
npaB, HANPUKIAJ y BUIIIAII TPUBUMIPHHX MOJENEH, KpeciaeHb a0 IH(pPOBOTO
b oTO3HIMKY 00’ €KTa.

[{i acmekTu BIUIMBAIOTH Ha OOIr TBOpPIB B 1HGOPMALIMHOMY MPOCTOPI
oe3mocepenHiM YMHOM. Harpukiajn, He BUKIMKAE CYMHIBY, 110 MY3WYHHI a0o0
aynioBi3yanbHuil  TBIp, 3adikcoBanuidi B 1udpoBii Gopmi Moxke OyTH
1H(opMaIiiHuM 00’ €KTOM, a WOro 30epiraHHs He 3aJeKUTh (HE MPUB’s3aHE) BT
HOCISI, B TOM 4ac SK TBOPHU apXITEKTypH, MICTOOYIyBaHHS 1 CaJOBO-TIAPKOBOIO
MUCTELTBA Ta 1HII 00 €KTH, 3MICT KX BUPAKAETHCS came yepe3 iX ¢popmy, cami
1o co01 He MOXKYTb MepelaBaTUCs 3a JOMOMOIOl 1HPopMaliiHUX KaHamiB. O0iry
MIJJA€THCS B JAaHOMY BUMAJAKY JIMIIE MOXIHA 1H(QOpMAaIlis, 1110 OMUCYE 11 00’ €EKTH
y BUIVISAI ITUIaHIB, Mojened 1 300paxeHb, sKI MOXYTb OyTH BBEICHI B
1H(popmarliiiHuii 0OMiH 0€3 3MIHU iX (POpMHU.

Ha nymky A. Bojomyk, y upoMy mnojsrae oOMEXKEHHs 1H(POpMaIIiHO-
MIPaBOBOI perIaMEeHTAllll aBTOPCHKUX 1 CYMIKHUX MPaB — HOPMH 1HPOPMALIITHOTO
paBa MOKYTh 3aCTOCYBATHUCh JIUIIIE 10 TUX TBOPIB, CYTHICTh SKUX HE BUPAKAETHCS
yepe3 ix popmy Ta Moke OyTH BiIiIeHa BT (hi13MUHOTO HOCIA. [HaK1Ie KaXKydu, TBIp
Ma€ MaTdh BJACTHBOCTI 1H(oOpMarii — BiOCOOJIEHICTh, PO3MOBCIOKYBAHICTh
(TupaxxoBaHicTh). B i1HmoOMYy Bumanky iHdopMaIliiiHO-paBoBa perjiamMeHTAaIls
MOKe OyTH TOIIMpEHa JIUIE Ha MOX1IHY 1H(GOPMAIIiI0, 110 OMUCYE BUXITHUN TBIP
orocepenkoBaHo [24].

[pyHTYIOYHCHh HA [[LOMY IPHITYIIEHH], CJIiJ 3pOOMTH BUCHOBOK IIPO T€, IO
aBTOPCHbKE MPaBO, 30KpeMa, BU3HAYa€ MPABOBUU cTaryc 1H(OpMaIlii 0coOIMBOTO
TUIy Ta PEryJIO€ MOPSIOK OOMEXeHHs AocTymy a0 Hei. Kpim mporo, BUILUIMBaE
BHCHOBOK IPO T€, 10 MPaBOBI HOPMH, 110 PETYJIIOIOTH 00ir iHbopmaIllli, MOXKYTh
OyTH BUKOPHUCTaHI JUJISl 3aXUCTY aBTOPCHKUX 1 CYMDKHHX IpaB JIOJAATKOBO JI0 TUX
MEXaHI3MIB 3aXUCTY, 5Kl MepeadadeHl aBTOPCbKUM MPaBoM, TOOTO iHQopMarliiine
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MpaBO Ma€ CBOIM MPEIMETOM ¥ Ti CYCHUIbHI BIIHOCHHH, SIKI TIOB’s3aHI 3
BUKODHCTAHHSAM TBOpPIB Ta O0’€KTIB CyMDKHMX TMpaB. TakuM YHHOM,
CTHIOCTEPIraeThCsl HASIBHICTH JIBOX PI3HMX Taldy3ei IMpasa, 1[0 MalOTh MPEIMETOM
CBOT'O PEryJIIOBAaHHS OJHI i Ti % CYTHOCTI.

Busnanus iuHpopMmarii sk 00’e€kTa mpaBa Ta NPUHIUIIOBA MOXKJIHMBICTb
BIJIHECCHHS 10 HEi 00’ €KTIB aBTOPCHKUX 1 CyMIXHHUX TPaB 3 METOIO MPaBOBOTO
pETyJIIOBaHHS, Ha HAIly AYMKY, BHU3HAYMJIA HOBUH BEKTOP PO3BHUTKY IIpaBa
1HTEJIEKTYaJIbHOI BIACHOCTI.

Posrmsan pi3HUMX 3a BHJAOM Ta CYTHICTIO pe3yJIbTaTiB 1HTEJIEKTyaJIbHOI
JISJIBHOCTI Ha €IMHOMY, OUIBII BUCOKOMY 1 aOCTpakTHOMY piBHI sk 1HdOpMalii
JIO3BOJIIE B 3HAYHIA Mipl MOCHJIWTH TPABOBUM 3aXHUCT 1HTEPECIB iX 3aKOHHHUX
BJIACHUKIB, OCKUIBKM 1I€ MOKE€ 3/1ACHIOBATUCS HE TIIbKM HOpPMaMH IIpaBa
IHTEJIEKTyaJIbHOI BIIACHOCTI, a i MOJIOKEHHSIMHU 1HPOPMAIIHHOTO TTpaBa K OKpeMol
rany3i. lle ciayXuTh mepeayMOBOIO JJisi BUILJIEHHS OCOOJMBOTO KOMIUIEKCHOTO
MIPaBOBOr'0 1HCTUTYTY 3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CYMIKHHX ITPaB.

Posrnsnaroun npobdiieMaTuKy CydacHUX BIIHOCHH B c(pepi aBTOPCHKOTO paBa,
00’eHaHNX U(GPOBUM XapakTepoM (pikcauii TBOPIB 1 00’€KTIB CyMIKHHX IIPaB,
BapTO BiJI3HAUWTH, IO BOHU BHUXOJMUTH 3a 3BUYHI PaMKH aBTOpChKOro mpaBa. Ha
Hallly TyMKY, IiJ] MPaBOBITHOCUHAMM B JaH1i cdepi, Ciia po3yMIiTH OakaHl JJist
JIOJIUHY, CYCIUIbCTBA Ta JEpKaBU BIJHOCHUHHU, $SIKI BHUHHMKAIOTh B IMPOIECI
3a0€3MeUYeHHs] BIAMOBIIHUMH Cy0’€KTaMHU YMOB IPaBOMIPHOTO CTBOPEHHS,
PO3MOBCIOJIPKEHHS, BUKOPUCTaHHsS, 30epiraHHs Ta BUKOPUCTaHHS OO €KTIB
aBTOPCHKUX 1 CYMDKHHUX TPaB, 110 BUPAKEH1 y ITUpoBiit hopmi.

[Mudposuit xapakrep TBOPIB Ta iX 00ir B iHPOPMAILIHHOMY MPOCTOP1 3MYIIIYE
pO3IIIAIaTH Cy4yacH1 MUTAHHS i€l raidy3i mpaBa OUTBII MIMPOKO, TaK SIK BUHUKAE
0e3114 acreKTiB, OB’ SI3aHUX HE 3 aBTOPCHKUM MPABOM, a 3 MUTAHHIMH ITPABOBOTO
peryJitoBaHHs iHpopMaIliiHoro oOMiHy Ta 3abe3nedyeHHs iHdopMalliiftHOi Oe3neKu,
110 BIIHOCSITBCS J0 TpeaMeTa iHpopmaniliHoro npasa [88].

[leBHa rpynma BYEHMX BH3HAYa€ MpeAMETOM I1H(QOpMALIHHOIO MpaBa €
CYCIUJIbHI BIJTHOCHHHM, TOB’A3aH1 3 MPAaBOBUM pETYJIIOBaHHAM O0Iry iH(popmailii,
bopMyBaHHSIM 1 BUKOPUCTaHHSAM 1H(OpPMALIMHUX pECypciB, CTBOPEHHAM 1
BUKOPUCTAHHAM  1HQOpMaliiHUX  cucTeM, 110 3a0e3leuyloTh  MHpoLecH
iH(dopMaTH3allii, 3aJOBOJICHHS MOTpe0 KOPHUCTYyBaudiB, a TaKOX 3a0e3MedYeHHs
iHpopmartiitHoi Oe3meku [76]. Ixim, BHOKpeMIIOIOTh TpoBiaHKE (iH(OpMaIltisa) Ta
oesmocepenHii (KOHKpeTHI Buau Ta Gopmu iHoOpMaIi MmoA0 KOHKPETHUX
iHQopMaIiiHUX  BIMHOCWH, 1H(OpPMAIHOT  JISIIBHOCTI  TOIIO)  MPEaMET
iHpopmartiitHoro npaea [87].

OCKIIbKM TIPUNYIICHHS, 110 aBTOPChKE TIPABO BCTAHOBJIIOE MOPSIOK
BUKOPUCTaHHA Ta 00iry iHdopmalii ocoOIMBOTO POy, IO CTAHOBIATH 00’ €KTH
aBTOPCBKUX 1 CYMDKHUX TIpaB, IO BUPaXEHI B MUQPPOBiIKH ¢dopmi, a HOpPMH
iHpopMaIlifHOro TMpaBa 3a0e3MeuyrOTh TOAATKOBI MOMKJIHMBOCTI iX 3aXHUCTY, AJS
MIJTBEP/PKEHHS I1[bOIO BHUCHOBKY 1 BHJUICHHS 3arajlbHUX O3HaK 00’ €KTIB
aBTOPChKOro Ta iH(oOpMaIiHOTO TpaBa HEOOXITHO CIIBBIIHECTH OCHOBHI
€JIEMEHTH TPaBOBIJIHOCUH Ta OCOOJMBOCTI IMPABOBOTO pETyIOBaHHS B cdepi
PO3MIISIHYTUX CYCIIJIBHUX BITHOCHH.
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Cy0’eKTH BIJHOCHH 3 TMPHUBOJY CTBOPEHHS, BUKOPUCTAHHS Ta MOLIMPEHHS
00’€KTIB aBTOPCHKUX 1 CYMDKHHUX TpaB, 10 BUpaXeHi B LU(poBiil Gpopmi, MaIOTh
NBOICTHII MpaBOBUIA cTaTyc. IX BU3HAaueHO B paMkax iH(popmaliiiHoro mpasa B
yactuHi 1 B ctarTi 4 3akony Ykpainu «IIpo indopmariro», a came: Gpizudni ocodwu,
IOpUANYHI 0CO0M, 00’€THAHHS TPOMAJsH Ta Cy0 €KTH BIAJHUX MOBHOBAXKEHb.
OcHoBHI iHpOpMaIIiiiHI ITpaBa UX Cy0’€KTIB 3aKPIIJIEH] B CTATTI 5 IHOTO X 3aKOHY.
Bonu wmatoTe mpaBo Ha iH(popmamiio, 1Mo nepeadadae MOXIUBICTh BUIHBHOTO
OJICp)KaHHs, BUKOPHMCTaHHS, TMOIIUPEHHs, 30epiraHHs Ta 3axucTy 1H(opmMmaiiii,
HEOOX1THOT JIJIs1 peaizallii CBOiX mpaB, cBOOO 1 3akoOHHUX iHTepeciB. [Ipu 1bomy
peaiizalis LbOrO MpaBa HE TMOBHHHA IMOPYIIyBaTH TPOMAJCHKi, TMOJITHYHI,
€KOHOMIYHI, COIllaJbHi, JyXOBHI, €KOJOTIYHI Ta 1HIII MpaBa, CBOOOAM 1 3aKOHHI
IHTEpPECH IHIIMX TPOMAJISH, paBa Ta IHTEPECH IOPUINIHUX 0ci0 [54].

Craryc po3mISIHyTHX Cy0’€KTIB, III0 BU3HAYAETHCS BIAMOBIIHO JI0 TPHIIUCIB
aBTOPCHKOTO TMpaBa, PO3AUISIE iX Ha JB1 OCHOBHI KAaTeropii: aBTOPU TBOPIB
(Oe3nocepeHi TBOPIIl) Ta KOPUCTYBadl TBOPIB.

BianosinHo 1o myHkty 1 yactunu 1 crarti 1 3akony Ykpainu «IIpo aBTopcbke
IpaBo 1 CyMIXKHI MpaBa» aBTOPOM MO’KE€ BU3HABaTuCA (PizuyHa oco0a, KA CBOEIO
TBOpPYOIO Tpanero crBopwia TBip. Taki cy0’ekTu, B cuily ix Oe3mnocepeaHboi
IMPUYETHOCTI /10 CTBOPEHHS PE3YyJIbTATy IHTEJIEKTYaJbHOI Mpall OTpUMAIHU Yy
BITUM3HSHIN IOPUANYHIN JIITEpaTypl MOHATTSA Cy0’ €KTIB NEPBUHHOTO aBTOPCHKOTO
npaBa. OCHOBHA BiJIMIHHA pUCa TaKUX CyO’ €KTIB MOJISITa€ B HAsIBHOCTI y HHX
BIJIMOBITHO 110 cTatTi 14 3akony Ykpainu «[Ipo aBTopchke MpaBo 1 CyMixkHI ITpaBa
O0COOMCTHX HEBIIUY>KYBaHHX IIpaB — IpaBa aBTOPCTBA, MPaBa Ha 1M s 1 IHIINX TIPaB,
SIK1 BCTAHOBJIIOIOTHCS 3aKOHOM.

Jlo cy0’€kTiB BTOPHHHOTO aBTOPCHKOTO MPaBa, 110 BU3HAYAIOTHCS TaK B CUITY
TOTO, 1110 BOHU HAOyBalOTh MIPABO Ha BUKOPUCTAHHS TBOPY Y IEPBUHHUX CYO’ €KTIB,
NPUUHATO BIAHOCUTH CHAJKOEMIIB Ta OCIO, SIKUM aBTOPH YU iX CIHAJKOEMII
nepesaiy CBOi aBTOPChKI MalHOBI mpara. J[aHa kareropiss HaOyBae EBHUIN 00CST
mpaB, a caMe€ BHUKJIIOYHE IMPaBO Ha BHUKOPUCTAHHS, JO3BUI ab0 3a00poHy
BUKOpPUCTaHHSA TBOpPY 1HIMMHU ocobamu (crarti 15, 31 3akony Ykpainu «lIpo
aBTOPCHbKE MpaBo 1 CyMDbKHI IIpaBay) 3a AOTOBOPOM a00 B CHIIy MPHUIUCIB 3aKOHY
[49].

OcoOnuBy rpymy cyO’€KTIB BTOPHMHHOTO aBTOPCHKOTO MpaBa (HOPMYIOTh
oprasizailisi KOJEKTUBHOTO YMpPAaBIiHHS (OpraHizaiisi KOJEKTHBHOTO YIPaBIIiHHS
MaifHOBUMH IpaBamu).

[IpoananizyBasim 3akoH Ykpainu «IIpo epexTuBHE ynpaBiiHHI MaitHOBUMU
paBaMU TPABOBJIACHUKIB y c(epi aBTOPCHKOTO TpaBa i (a00) CyMIKHHUX TIPaBy,
MO>KHA 3pOOHUTH BUCHOBOK, IO 1€ TPOMAJICEKE 00’ €THAHHS 31 CTAaTYCOM IOPUINYHOT
0co0M, 3apeECTPOBAHE B IIECHTPAIBHOMY OpraHi BUKOHABYOI BJIa/IH, 10 3a0e3meuye
dbopMyBaHHs Ta peani3ye Jep>KaBHY MOJITUKY Y cdepl IHTeNEeKTYalIbHOI BIaCHOCTI,
HE Mae Ha METi OTPUMAaHHS MPUOYTKY, 3aCHOBAHE BHKJIIOYHO MPABOBIACHUKAMH,
TUSTTBHICTB SIKOTO CITPSIMOBaHa Ha KOJIEKTHBHE YITPaBJIiHHS MaifHOBUMU MpaBaMH Ha
00’€KTH aBTOPCHKOTO MpaBa 1 (a60) cymi>kHUX mTpaB. OCHOBHUMM LIJISIMH TOBAPUCTB
KOJIGKTUBHOTO YMPABJIIHHA TpaBaMH € HaJaHHS JIIEH31M TpeTiM oco0aM Ha
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BUKOPHUCTAHHS TBOPIB aBTOPIB, a TAKOXK 301p 1 pO3MOJII aBTOPCHKOI BUHATOPOIU
[53].

Kpim aBTOpIB, CYy0’€KTaMM aBTOPCHKOTO MPaBa € TAKOK BUKOHABII1, BAPOOHUKH
dboHorpam, oprasnizariiii edpipHoro 1 kabenpbHOr0 MOBJIeHHs. [IpaBa mux cy0’€KTiB HE
€ 6e3mocepeIHbO AaBTOPCHKUMHU, ajie MalOTh CX0XKY 3 HUIMH IIPaBoBY npupoxay. Came
TOMY BOHHU BHIUISIOTHCS B OCOOJIMBY KaTEropit0 CyMDKHHX TIpaB, IO BXOJSATH B
3arajJibHy CHCTEMYy aBTOPCHKOrO TpaBa. 3 mpeamOynu 3akoHy Ykpainu «IIpo
aBTOPCBHKE MPABO 1 CYyMIXkHI ITpaBay MOXHa 3pOOUTH BUCHOBOK, IO i CYMI>XHUMU
IpaBaMu CJI1Jl pO3YMITH TIpaBa BUKOHABIIIB, BUPOOHUKIB ()OHOTpaM 1 BIJIEOTpaM Ta
opraHi3ailiii MOBJICHHS.

OTxe, cTaTyc CyO’€KTIB BIJHOCHH 3 NPHUBOJY CTBOPEHHS, BUKOPUCTAHHA 1
MOIIUPEHHS 00’ €KTIB aBTOPCHKUX 1 CYMDKHHMX IpaB, 10 BUpaxeHl B IUGPOBIi
dbopmi, BIAMOBIAHO O HOPM aBTOPCHKOTO MpaBa MOKe OyTH BU3HAYEHUN SK X
3MATHICTh CTBOPIOBAaTH TBOPHU AaBTOPCHKOTO TMpaBa, CaHKI[IOHyBaTH  iX
BUKOpHUCTaHHsA, a00 HaOyBaTH IpaBa HA iX BUKOpUCTAHHS. [Ipu nboMy, SKIIO TBIpP
aBTOPCHKOTO MpaBa MOXe OyTH BU3ZHAHO 1HPOPMAILII€0, TO TOTOKHICTh CTaTYyC1B IUX
cy0’€ekTiB 3 1H()OpPMaILIIITHOTO Ta aBTOPCHKOTO IIpaBa O4EBU/IHA.

BiamoBigHO 10 3aBAaHb JOCIIKEHHS TaK0XK HEOOX1JHO BCTAHOBUTH, Ha SIKIM
MIJCTaBl Cy0’€KTH BIJIHOCUH 3 BUKOPUCTaHHS 00 €KTIB aBTOPCHKHUX 1 CYMIKHUX
npaB, IO BUpPaXeHl B MHUPPOBIA QopMi, MOXYTb PO3NOPAIKATUCT 1
BUKOPHCTOBYBAaTH TBOPH, IO MOTPAIUISOTh B 1H(OpManiiHuii 0o6ir. 3BICHO K
HEOOX1THUM 1 3aKOHOMIPHHUM BBa)XKAaTH TaKUMH IiJCTaBaMH MalHOBI Ta OCOOHMCTI
HEMalHOBI IPABOBITHOCUHH MIXK PO3TJISTHYTUMH BHIIE CYy0’ €KTaMU, 1110 BUHUKAIOTh
Ha TiJCTaBax, nepeadaueHux 3aKOHOM a00 JOTOBOPOM.

OcoOucTi HEeMaifHOB1 BIAHOCHHM 3adiMaroTh Ti MpaBa, siki HaOyBae aBTOp 3
MOMEHTY CTBOpeHHs TBOpY. [IpoananizyBaBmiu ctatTio 14 3akony Ykpainu «IIpo
aBTOPCHKE MPABO 1 CYMIXKHI ITpaBay, iX MO>KHA MOJIIMTH Ha:

—  TpaBo aBTOPCTBa (IIPaBO BUMAaraTH BU3HAHHS CBOT'O aBTOPCTBA);

—  TIpaBo aBTOpa Ha iM’s (TTpaBO BUOMPATH TICEBOHIM, 3a3HAYATH 1 BUMaratu
3a3HAYCHHS TICEBJOHIMA 3aMICTh CIPaBXHHOTO IMEHI aBTOpa Ha TBOpl abo XK
3a00pOHATH T Yac MyOJIIYHOTO BUKOPUCTaHHS TBOPY 3rajyBaHHS CBOTO IMEHI,
SKIIO BiH SK aBTOP TBOPY Oa)ka€ 3aIUIIUTUCH aHOHIMOM);

— TMpaBO HAa HEJOTOPKAHHICTH TBOPY (IIpaBO BHMAaraTH 30€peKCHHS
IIJTICHOCTI TBOPY 1 MPOTHAISITH OyIb-IKOMY IEPEKPYUYCHHIO, CIIOTBOPEHHIO YU
IHIIH 3MiHI TBOpY a00 Oyab-SKOMYy IHIIIOMY IIOCATAaHHIO Ha TBIp, M0 MOXE
3aIIKOJTUTH YeCTi 1 penyTarii aBropa) [49].

Jns iHpopManiifHOro mpaBa IIi MpaBa € JyXe BaXIMBHUMH, TOMY L0 B
iH(opMaliitHOMY cepeoBUILl He0OX1THO 3a0e3neuyBaTy 30epexkeHHs 1HpopmMarlii
PO aBTOPIB TBOPIB Ta HE3MIHHICTh 3MICTY TBOPY MpHU MOXJIHUBINA TpaHchopmartii
fioro dhopmu (Hampukiam, mpu nepedopMaTyBaHHI 3 OJHOTO criocoOy 30epiraHHs
1udpoBoi iHGOpMAaIIiil B 1HIITHIN).

MaiiHoBI BITHOCHHH B aBTOPCHKOMY TIPaBi (POPMYIOTHCS ITUISIXOM JIOTOBIPHOTO
1 I033/I0TOBIPHOTO PO3MOPSAHKEHHS BUKJIIOUHUM MpPaBOM Ha TBip. BiamosigHo 110
nyHkTy 2 crarti 15 3akony Ykpainu «IIpo aBTOpchbke mpaBo 1 CyMiKHI IIpaBay,
aBTOpPY 4YM I1HIIIA 0co0i, SIkKa Ma€ aBTOPCHbKE MPaBO Ha TBIP JI03BOJIAETHCSA
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BUKOPHUCTOBYBAaTU TBIp y Oyab-sikiii gopmi 1 Oyab-sikum crnocooom. CyTHICTb
BUHSITKOBOCTI IPaBa MoJIATa€e B TOMY, IO 1HIIII 0COOM HE MOKYTh BUKOPHUCTOBYBATH
pe3ynbTaT 1HTEIEeKTYadbHOI MisUTBHOCTI 0€3 3TroAM MPaBOBJIACHWKA, 32 BHUHSITKOM
OCOOJIMBUX BUMAJIKIB, BH3HAYCHUX 3aKOHO/IaBCTBOM.

[Tyakr 3 crarri 15 Bume3a3HaueHOro 3aKOHY JMCHO3UTHBHO BH3HAYAE
HACTYIIHI IPUOIM3HI CIOCOOM BUKOPUCTAHHS TBOPY, TOOTO peastizailii BUKIIOUHOTO
npaBa:

—  BIATBOPEHHS TBOPIB;

—  myOJiyHe BUKOHAHHSA 1 MyOJIiYHEe CMOBIIIEHHS TBOPIB;

—  myOJiYHy JEMOHCTpALIO 1 MyOIiyHUI MoKas3;

—  OyZIp-sike MOBTOPHE ONPUIIOAHEHHS TBOPIB, SIKIIO BOHO 3/IIMCHIOETHCS
1HILIOIO OpTaHi3aIli€ro, HIXK Ta, 110 31HCHUIIA TIepIIe ONMPHIIIOIHCHHS,

—  TEepeKJIaau TBOPIB;

—  mepepoOKu, ajanTailii, apaHKyBaHHS Ta 1HIII MOAI0H1 3MIHH TBOPIB;

—  BKJIIOYEHHS TBOPIB SIK CKJAQJOBHX YAaCTUH 10 301pHHUKIB, AHTOJIOTIH,
CHIIMKJIONE I TOIIO;

—  PO3NOBCIO/PKEHHS TBOPIB MLUISIXOM MEPUIOrO MPOJAXKY, BIIUYKEHHS
IHIITUM c1T0c0O0M ab0 MUISIXOM 3/]JaBaHHS B MATHOBHUI HaliM M y TIPOKAT Ta HUISIXOM
1HIIO1 Tepeayi 10 MepIIoro MpoAaxy MPUMIPHUKIB TBOPY;

—  TI0JIaHHA CBOiX TBOPIB JIO 3arajbHOro BiJIoMa ITyOJIIKK TaKUM YMHOM, 110
il IpeICTaBHUKU MOXYTh 3/IICHUTH TOCTYM 0 TBOPIB 3 OYIb-IKOT0 MicLsl 1y Oy /1b-
SKUH Yac 3a iX BIIACHUM BHOOPOM;

—  3JIJaBaHHS B MalHOBUIA HaiM 1 (a00) KOMEPIIIHHUN TIPOKAT MICIs MEPIIOTO
NpOJaxy, BIIUYKEHHS IHIIMM CIIOCOOOM oOpuriHaay abo NPUMIPHUKIB
ayJ110Bi3yaJIbHUX TBOPIB, KOMIT FOTEPHUX Iporpam, 6a3 JaHuX, My3UIHUX TBOPIB Yy
HOTHIH ¢dopMi, a TaKOXK TBOPIB, 3adikcoBaHUX y (hoHOTpami 4M Bijeorpami abo y
dbopmi, SIKy 3UUTYy€ KOMIT I0TEP;

—  IMIOPT NpUMIipHUKIB TBOPIB [49].

barato 3 HaBegeHUX B JIaHId CTaTTI CHOCOOIB BHUKOPUCTAaHHS OMHUCYIOTh
MO>KJIMB1 BHJIM 3aCTOCYBaHHSI TBOpIB B 1H(poOpMaliiiHOMy cepenoBuill. Baxiugo,
110 JaHa HOpMa HE MICTUTbh 3aKPUTOIO MEPEIIKY BUJIIB BUKOPUCTAHHS TBOPIB, IO
JI03BOJISIE 3aCTOCOBYBATU HE TUIbKU Oy/b-SK1 ICHYIOUl HA JAHUM MOMEHT TEXHIYHI
Ta 1HII 3aco0u, ane 1 OyAb-SKWid IHIMUN X BUJ, SKUWA CTaHE JOCTYIIHUM B
MaitoyTHhOMY [89].

[TepepaxoBaHi BuIlle TJCTaBU BUHUKHEHHS TMpaB Ta 00OB’S3KIB OCIO 11010
00’€KTIB aBTOPCHKHX 1 CYMDKHHMX TIPaB CKJIQJal0Th MPABOBI IMiICTaBU BOJIOIHHS 1
noBiomiieHHs iH(opmarllii B KoHTekcTi 3akoHy Ykpainu «IIpo indopmariiro» Ta
BU3HAYAIOTh CTATyC Ta OOCST MpaB y4aCHUKIB 1HPOPMAIIIHHOTO 00iry.

BaxxnuBoro 0COONMBICTIO TIpenMeTa aBTOPCHKOTO IMpaBa, IO BIUIMBAE Ha
MpaBoOBUi cTaTyc 1HPOpMAIIii, sKa MiAMaaa€ M Horo peryJtoBaHHs, € 0OMEKESHUM
B 4aci NepioJ; HaJaHHs MPAaBOBOTO 3aXKUCTY TBOPIB.

B nanwuii yac, BianoBiiHO 110 cTarTi 28 3akoHy Ykpainu «IIpo aBTopchke mpaBo
1 CyMIKHI MpaBay, 3arajibHUN TEpMiH Jii BUKJIIOYHOTO IMpaBa Ha TBIp CTAaHOBUTH
TPUBAJICTh YCHOTO KUTTA aBTOpa 1 70 poKiB, paxytouu 3 1 CI4HS pOKY, HACTYITHOTO
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32 POKOM CMEPTI aBTOpa UM POKOM, B IKOMY BiJI0OyJiacs 3a3HaueHa mojisi. 3a3HaueHa
CTaTTS TaKOX Iepeadadae OKpeMi BUTIAIKA OOYHMCIICHHS CTPOKY Jiii aBTOPCHKOTO
npasa.

[Ticns 3akiHYeHHS TepMiHYy JAii BHUKJIIOYHOTO TpaBa, TBIp B TOPSIKY,
nependaueHomy crarreio 30 3akony Ykpainu «IIpo aBTOpchbke mpaBo 1 CyMixkHI
paBay, NEPEXOIUTh B CYCIIJIbHE Hal0aHHs, TOOTO Moke OyTH BUKOpHCTaHO Oe3
703BONTy 1 0€3 BHIUIATH BHHArOpoau. PaszoMm 3 TUM, 0COOMCTI HEMailHOBI TpaBa
aBTOpa, nepemdayeHi cTarTero 14 BuUIE3a3HAYEHOro 3aKOHY, 3aXHINAIOThCS
0e3cTpokoBo. JlaHa OCOOJNHMBICTH 3aXUCTy IpaB Ha TBOPU BU3HAYAE TEPMIH
oOME)XeHHsI BUKOpUCTAaHHS 1HGOpMaIlii, Micias 3aKiHYEeHHS SKOTO BOHA MOXKE
HOBIIOMJISITHCS 1 BAKOPHUCTOBYBATHUCS 0e3 oOMekeHb [49].

[IpaBoBa oriHka 1MdpoBoro crnocody ¢ikcamii Ta nepenadi 00’ €KTIB
aBTOPCHKOT'O MpaBa, 1110 OyAyeThCSI Ha BUKIAJACHUX BUILE NEPEIyMOBax, IOBUHHA
BUXOJIMTHU 3 TOTO, IO NP PI3HUX MAHIMYJALISX 3 TBOPOM 3MIHIOETHCS TUIBKU HOTO
dbopma 00’exTHBAIlll, B TOW Yac SIK camMa 00’ €KTUBHICTb, TOOTO JOCTYIHE TPETIM
oco0aM YsBJIEHHS IpPO TBIp 3AJIMIIAETHCS HE3MIHHUM. Taki TBOPUM MAarOTh Pl
VHIKQJIBHUX BJIACTHUBOCTEW, HANpHKIad, JIETKAa TUPaXOBAaHICTH Ta O00Ir B
100aNbHOMY IIPOCTOPI, K1 HEMOKJIIMBI JIJIs1 TBOPIB aHAJIOTOBUX (hopM (ikcarii.
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2.2 Poanb Ta Micie aiMiHICTPATUBHO-NIPABOBUX HOPM cepejl iHIIHuX
IHCTpPYMEeHTIB NpaBoBoi perjiaMeHTalii yHKIiOHYBaHHA CHCTeMH Cy0’€KTIiB
y cdepi 3a0e3nedeHHs 3aXUCTY 00’ €KTIB ABTOPCHKHUX i CyMIKHUX NPaB, IO
BUpa:KeHi y nudposiii popmi

ABTOpPCBKI MPaBOBITHOCHHH, SIK MPAaBHUIIO, PETYIIOIOTHCS AUCIO3UTUBHUMU
HOpMaMU IIUBLIBHOTO IpaBa, TOMY y4acTb B HHUX JEpKaBHUX OPraHiB Ta OpPraHiB
MICILIEBOTO CAMOBPSITyBaHHS, HaIIJICHUX BJIaIHUMU MIOBHOBAKEHHSIMH MIHIMAJIbHA.
BeprukaibHa, i€papxiyHa CTPYKTypa BIJHOCHH HE € THUIIOBOIO JUIsl aBTOPCHKOTO
mpaBa, MpoTe, poJib OPraHiB JEPKABHOI B B CyCHUIBHUX BIJHOCHMHAX TaKOTO
po/ly HE MPOCTO HE BUKIIOYAETHCS, a HABMAKKU JIOCUTh aKTyajbHa, 00 HOpPMHU, SIKi
HaJIeXaTh JI0 MPUBATHOTO IIpaBa HE 37aTHI MOBHICTIO PETJIaMEHTYBaTH JlaHy cdepy,
OCK1JIbKU TIPUHIIUI FOPUUYHOL PIBHOCTI, KM 3aKpirieHud B L{luBiibHOMY KOIEKC1
VYkpainu, He 31aTHUN 3a0€3ME€YUTH CUCTEMHE CHPUUHATTS Ta ILUIECIPSIMOBAHY
peaitizariro myomgnux inrepecis [130].

JiAnpHICTh OpraHiB JI€p>KaBHOI BIAAW 3JIMCHIOETHCS HA MIACTaBI YMHHOTO
3aKOHOJABCTBA, IUIAXOM MEXaHI3My aJMIHICTPATHBHO-IIPABOBOIO PETYJIIOBAHHS,
JI0 SIKOTO BXOJATH aJIMIHICTPATUBHO-TIPABOBI HOPMH. 3a iX JIOOMOTOI0, 3 OJTHOTO
OOKY, PETYJIIOE€ThCS MTOBE/IIHKA CY0’ €KTIB aIMIHICTPATUBHOTO MPaBa, OXOPOHSIOTHCS
npaBa (I3UYHHUX Ta IOPUAUYHUX OC10, BCTAaHOBJIEHUH B JE€prKaBl MPaBOIOPSIOK, 3
1HIIIOTO, BUHHUKAIOTH aJMIHICTPATUBHI MPABOBITHOCHUHHU, B SKUX PEATI30BYETHCS
CTaTyc cy0’€KTiB.

Ha nymky FO. butska, agmiHicTpaTHBHO-TIpaBOBa HOpMa — II€ BUJ MPaBOBOi
HOPMH, 32 JJOTIOMOT'OIO SIKOT (POPMYIOTHCSI, OXOPOHSIIOTHCS 1 3aXHUIIAIOTHCS MTyOJI1uH1
MIPaBOBITHOCHHM, OPraHI3yeThCs 1 3a0e3medyeThesi (PYHKIIOHYBaHHS ITyOJIYHOT
aJaMiHICTparii.

AJIMIHICTPAaTUBHO-TIPAaBOBUM HOPMAaM MPUTAMaHHI TaKl pUCH:

—  HasgBHICTh XapaKTepHUX O3HAK (3araabHOO0OB’SI3KOBICTh, (opMajabHa
BU3HAUYCHICTh, 3a0€3MeUYeHHS i1l BUKOHAHHS JEeP>KaBHUMH IPUMYCOM Ta 1H.);

—  CHpsIMOBAHICTh Ha peasizalliio MmyoJiyHOTO THTEPECY;

—  HuMHU 3a0e3neuyeThes (GYHKIIIOHYBAaHHS MyOIIYHOT aAMIHICTpAIIii;

—  TpeAMeT iX peryJloBaHHA CTAaHOBHUTHh UIMPOKE KOJO CYCHUIBHUX
BIJTHOCHH,;

—  BOHM 3a0e3MeuyloTh peati3allilo PeryJaTUBHOI Ta OXOPOHHOI (DyHKITiH
aJIMIHICTPATHBHOI Ta IHIINX Tally3eH mpaBa;

—  BOHHM € TOJIOBHUM IHCTPYMEHTOM peajizailii MeTOy aaMiHICTPaTUBHOTO
mpaBa, TOOTO B HHUX 3aKPIIITIOIOTHCS TPHUIUCH, 3a00pOHH Ta JI03BOJIM, IO
BUKOPHUCTOBYIOTBCS JISl PETYJIFOBAHHS CyCHUIBHUX BIAHOCHUH;

—  BOHM HE CHCTEMAaTH30BaHi, a MICTATHCS B PI3HUX 32 HOPUIUIHOIO CHIIOO
HOPMAaTHUBHO-TIPABOBHX aKTax;

— cepen JUKepeNl aaMIHICTPaTUBHO-TIPABOBUX HOPM JIOMIHYIOTH aKTH
OJTHOCTOPOHHBOTO BOJICBUSBJICHHS (YKa3H, pO3NOPsKEHH, Haka3n) [21].

Koxxna HOpMa aaMiHICTpaTUBHOTO TIpaBa Ma€ CBOIO CTPYKTYpy, SKa
CKJIQ/Ia€ThCs, K 1 HOPMH I1HIIMX Taly3edl mpaBa, 13 TPbOX EJIIEMEHTIB: TiMOTE3U
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(Bka3ye Ha (aKTU4HI YMOBH, 3a HASBHOCTI SKMX CJI1J] KEPYBaTUCS IIIE0 HOPMOIO),
TUCTHO3MIIT  (3aKpIIUIIOE  KOHKPETHE  MpaBWJIO  TMOBENIHKHM  CyO’€KTiB
aJIMiHICTPaTUBHOT'O TpaBa) Ta CaHKIIi (BKa3ye Ha BIUIUB, SKUH 3aCTOCOBYETHCS
JIEP’KaBOIO Y BUIMAJKY MOPYLICHHS TUX YW 1HIIMX MPaBUI).

OcCKibKM ~ aAMIHICTpaTHBHE TMPaBO € JOCHTh OOUIMPHOIO  Traiy33io
3aKOHO/IaBCTBa YKpaiHu, TOMY ¥ Kinacu(ikyBaTH aJMiHICTPAaTUBHO-TIPABOBI HOPMHU
MOKHa 3a pi3HUMHU Kputepismu. JominpHo morogutucs 3 B. Konmakosum, 1o
HaWMOMMPEHIMUMH KJIacu(iKaIlisIMHU 3a BUJIaMHU aIMIHICTPaATUBHO-TIPABOBI HOPMHU
€ HACTYIHI: (YyHKIIOHAJIIBHOTO MpU3HAYEHHS (PETyJISATHBHI Ta OXOPOHH1), CTYIICHS
3arajibHOCTI (3arajibHi, MDKTajqy3eBl, JJOKaJibH1), GopMu Ipunucy (3000B’s3ytoui,
3a00pOHH1, CTUMYJTIOIOU1) 32 3MICTOM (MaTrepialibHi, IPOIECyallbHl) Ta 3a MekKaMHu
i1 (y mpocTopi, yaci Ta 3a KojoM ocib), Ta in [73].

Bapto 3a3HaunTH, 10 AJMIHICTPaTUBHE TMpPaBO HE Ma€ €JIUHOrO
KOAU(IKOBAHOTO 3aKOHY. TOMy BIACYTHE 3arajibHe HOPHIWYHUHN JKEepeno, sike O
BHU3HAYAJIO TOJIOBHI LI, IHTEPECH UM 3aBIaHHS aIMIHICTPATUBHOIO 3aKOHO/1aBCTBA.
Ha namy naymky, 3a Horo 10omomororo JAepskaBa 3abe3ledye opraHizaiilo Ta
(yHKILIOHYBaHHS OpraHiB Aep>kaBHOi Biaaau. CHuparyuch Ha aJMIHICTPaTUBHE
MpaBo, JepkaBa perynioe e(eKTUBHE aIMiHICTPATUBHO-NPABOBE 3a0€3MEUYEHHS
JUSTBHOCTI BCIX CyO’€KTIB, 10 NepeOyBalOTh y cepi NaHOro BHIY CYCHUIbHHX
IIPaBOBITHOCHH.

VY 3B’3Ky 3 LIUM JIep’KaBa HaJUIsI€ Cy0’ €KTIB I€p>KaBHOI BJIAJH, B 3aJI€KHOCTI
BIl OpraHy Ta IIOcaay, MpaBaMHd OCOOJMBOIO POy, TOOTO BJIAJHUMHU
noBHOBa)keHHsMU [129].

B Vxkpaini B mepiox ii He3anexHOCTI CHOPMOBAHO IHCTUTYLIHHY 0azy,
HEOOXITHY s 3a0e3meueHHs HaOyTTs, 3IIMCHEHHS Ta 3axUCTy IIpaB
IHTEJIEKTyaJIbHOI BIACHOCTI. Y TEMEepilllHii Yac BOHA BKIIFOYA€ OpraH BUKOHABYOI
Biaau (MiHICTEpCTBO €KOHOMIKH, TOPTIBII Ta CUIBCHKOTO IOCIONAPCTBA Y KpaiHH,
MiHicTepcTBO BHYTpPILIHIX cripaB YKpainu, [lep:kaBHa (pickanbHa ciryx0a YKpaiHu,
HepxaBHa BeTepuHapHa Ta (iTocaHiTapHa ciyx0a Ykpainu, Jlep>kaBHa ciyx0a
VYkpainu 3 nurtaHp reojesii, kaprorpadii Ta kagactpy, MIHICTEPCTBO OXOPOHHU
310poB'ss  YKpainu, MiHICTepCTBO KyJbTypu VYKpaiHu, J[lep>kaBHe areHTCTBO
VYkpainu 3 nuTaHb KiHO, MIHICTp 3aXMCTy JOBKUUIS Ta MNPUPOJIHUX PECYPCIB
VYkpainu, @onp aepxaBHOro MaiiHa YKpaiHu), epKaBHI OpraHu 31 creniaibHUM
cratycoM (Pama marionansHoi Oe3neku i o6oponu Ykpainu, Odic I'enepanpHOTO
npokypopa Ykpaiam, Ciyxb6a Oe3meku YkpaiHu, AHTUMOHOIOJIBHUN KOMITET
VYkpainn) Ta opranu cynoBoi Biamu (BepxoBuuit Cyn VYkpaiam, Bwmii
CTeIiaTi30BaHi Cy/H, aresiliiHl Ta MICIICB1 CyIH).

HaiiGinpir  BaXMMBOIO  POJUTIO  JIEPKABHUX  OpPraHiB B aBTOPCHKHX
IIPABOBIIHOCMHAX € BUKOHAHHA HUMH KOHTPOJIbHO-HATJS0OBUX MMOBHOBaXXEeHb. B
VYkpaiHi OCHOBHUM TakuM OpraHoM € JlemapramMeHT pO3BUTKY cdepu
IHTENIEeKTYaJIbHOI BJIACHOCTI MIiHICTEpCTBA €KOHOMIYHOTO PO3BUTKY, TOPTIBII Ta
CITbCBKOTO  rocmojgapcTBa Ykpainu. BiamosigHo mo [lojmokeHHs  mpo
BUIlle3a3HaYeHut  JlemaptameHnt, 3aTBepipkeHoro Hakazom  MiHicTepcTBa
€KOHOMIYHOT'0 PO3BHUTKY, TOPTiBJIi Ta CUILCHKOTO TocnoiapcTBa Ykpainu Ne 842 Bif
28 rpyans 2019 poky, 0yJ10 3aKpirICHO, 1110 J0 3aBJaHb JeNapTaMEHTy BIIHOCUTHCS
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3MIACHEHHS] JIEPKABHOTO Harisiay (KOHTPOIIO) 3a JAOTPUMAHHSAM CyO’€KTaMu
TOCIIO/IapIOBAHHS HE3aJICKHO B1 POPMH BIACHOCTI BUMOT 3aKOHIB YKpaiHu y AaHii
cdepi [114].

Kpim 1poro, BigmosigHo a0 [loctanoBu KaGinety MinicTpiB Ykpaiau Ne 912
Bia 31 sx0BTHS 2018 poky OyJ10 3aKpIiIIEHO KPUTEPIi, 38 AKMMH OLIIHIOETHCS CTYIIHB
PHU3UKY BiJ MPOBAKEHHS TOCIOAAPCHKOI AISUIBHOCTI Yy cdepl 1HTENEeKTyalbHOI
BJIACHOCTI Ta BH3HAYAETHCS TIEPIOJAMYHICT, TPOBEIACHHS IUIAHOBUX 3aXOiB
JepKaBHOTO Harasay (KOHTpoiro) MiHICTEpCTBOM E€KOHOMIYHOT'O PO3BHUTKY 1
toprisi [92].

CriJl HaroJIOCUTHU TaKOX IMPO JISUIBHICTh JAEP)KaBHUX 1HCIIEKTOPIB 3 MUTaHb
IHTEJIeKTYaJIbHOI ~ BJIACHOCTI, SKI € TI0CaJoBUMU ocobamMu MiHiCTepcTBa
€KOHOMIYHOTO pO3BUTKY, TOPIiBJIl Ta CUIBCBKOTO TIOCHOAApCTBa YKpaiHu.
Binnosizno go IlonoxkeHHss 1po  JAepkKaBHOTO  I1HCIEKTOpa 3  IUTaHb
IHTENEKTyaJIbHOI BJIacHOCTI MiHICTEPCTBA €KOHOMIYHOI'O PO3BUTKY 1 TOPTIBII,
3arBepxeHoro IlocranoBoro Kabinery MinictpiB Ykpainu Ne 674 Bin 17 TpaBHs
2002 poky, AaHi IHCTIEKTOPH 3a0€3MEeUyIOTh IEPHKABHUI KOHTPOJIb 32 TIOTPUMAHHAM
cy0’€KTaMH TOCIOAAPIOBAaHHS BUMOI 3aKOHOJABCTBa y c(depl 1HTENEKTyalIbHOI
BJIACHOCT1 y MPOIIeCI BUKOPUCTAHHS 00’ €KTIB MpaBa 1HTEIEKTYyadbHOI BIACHOCTI,
30KpeMa PpO3MOBCIOKEHHSI, TNPOKaTy, 30epiraHHs, MEpeMINIEHHS MPUMIPHUKIB
ayJllOBI3yaJIbHUX TBOpIB, (hOHOTpaMm, BiJ€OrpaM, KOMII IOTEPHUX IMporpam, 0a3
JaHUX, & TAaKOX BUPOOHUIITBA, EKCIIOPTY Ta IMIIOPTY AMCKIB JUIS JIA3EPHUX CUCTEM
34uTyBaHHs 1 MaTpuils [106].

OckiJIbku 00’€KTH aBTOPCHKUX IMpaB MOXYTh OyTH TakoX 1 00’€kTamu
1H(popMaIifHOro 00MiHYy, TO CHpaBeIIMBUM Oyji0o O BKa3aTH TaKOXK HA OCOOJIMBI
MOBHOBAXEHHS JIEP)KAaBHUX OpPraHiB, KOHTPOJIOIOYMX CYCIUIbHI BiJIHOCHHH,
noB’si3aHl 3 (YHKIIIOHYBAaHHAM CHUCTeM mepenadi 1 30epiranss indopmarrii. Taxki,
HEOUYEBUIHI HA MEPIINi TOTJISIT, TOBHOBAXEHHSI, 110 J03BOJISIOTH OTIOCEPEIKOBAHO
KOHTPOJIIOBaTH OOIr 00’€KTIB aBTOPCHKUMX TMIpaB, HaJEXKaTb OpraHam, II0
3a0€e3MeuyIoTh JIep>KaBHE PETyJIIOBaHHA B raity3l 3B 43Ky Ta iHpOpMaTH3allii.

Jlo Takux opraHiB 0coOJMBO BapTO BigHecTH HalloHanbHy KOMICIIO, IO
3MIACHIOE JIep>KaBHE PETyNIOBaHHA y cdepl 3B’sA3Ky Ta 1HQopMaruzalli, 10
JISITBHOCTI SIKO1 BITHECEHO MUTaHHs 3a0e3MeYeHHs MPOBEICHHS €IMHO1 JIepKaBHOI
NOJIITUKK 3 THTAaHb JEPXKABHOTO PETyJIIOBaHHSA Yy cdepi TeleKOMYHIKaIliH,
iHpopmaTu3amii Ta PO3BUTKY 1H(POPMAIIMHOTO CYCHIIBCTBA, KOPUCTYBAHHS
panioyacTOTHUM PECYPCOM, HAJaHHS MOCIYT MOIITOBOTO 3B’ SI3KY.

Takox, ciin npuranatu JepkaBHy Ciy)0y CIEmialIbHOTO 3B’ SI3KYy Ta 3aXUCTY
iHpopmarii Ykpaiau, sika € Jep>KaBHUM OpraHOM, SIKAA TPU3HAYCHUN IS
3a0e3nedeHHs] (DYHKI[IOHYBaHHS 1 PO3BUTKY JI€PKaBHOI CHUCTEMH YPSIOBOTO
3B’s13Ky, HamioHnaneHO1 cuctemMu KOH(DiACHIIITHOTO 3B’s3Ky, (OpMyBaHHS Ta
peanizaiii JAepXaBHOI MOMITHKKA y cdepax KpunrorpadiyHOro Ta TEXHIYHOIO
3axucty  1H(dopmalii, Kibep3axucry,  TEJIEKOMYHIKalild,  KOPUCTYBaHHS
pamioyacTOTHUM  pecypcoM  YKpaiHd, TOIITOBOTO 3B’S3Ky  CIEiaJbHOTO
NPU3HAYEHHS, YPSIOBOTO (DesibJ’erepchKoro 3B s3Ky, a TaKOX I1HIIMX 3aBJaHb
BIJIIIOBITHO 0 3aKOHOIaBCTBA.
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VY po3pizi MpaBOOXOPOHHOI MiSIIBHOCTI TaKOX CIiJl 3rajaTd OpraHu Ta
migpo3aim  HarionanpHOi momimii  YKpaiHu, $Ki BXOIATH OO CTPYKTYpPH
MiHicTepcTBa BHYTPIIIHIX CITPaB, 0 MOBHOBXKEHD SIKUX BITHOCHTHCS MPOTHIIS
HE3aKOHHOMY BBE3EHHIO, THPaXXKyBaHHIO, PO3MOBCIOKECHHIO, KOPHUCTYBaHHIO,
BUPOOHUIITBY Ta peaiizallii Ha TepuTopii AepKaBu KOHTpadaKTHOI MPOTYKITIi.

Oco0MBY KaTeropito ydacHUKIB iH(popMaiiiHOro oOMiHy (QOpMYIOTh Tak
3BaHI KOPHUCTyBadi. AKQJACMIYHHA TIyMadyHUH CJIOBHHK TIiJ TOHITTSIM
«KOPHUCTYBau» PO3yMI€ SIK «TOM, XTO KOPUCTYETHCS IKUM-HEOYAb MaltHOM, 3EMJICIO
toro» [19].

TepMiH «KOpHUCTYBau» 3aCTOCOBYETHCSI B aBTOPCHKOMY IIpaBl B KIUIBKOX
3HaueHHsX. [lo-nepiie, «kopucTyBay — Oy1b-sIKa IopuandHa ocoda, pizuuHa ocoda,
¢b13uuHa ocoba — MiAMPUEMEITD, SIKa BUMHSIE 111, IO BIAMOBIIHO /10 3aKOHY YKpaiHu
«IIpo aBTOpChKE MpaBO 1 CyMIXHI MpaBa» BUMAaraloTb OTPUMAHHS 3TOJU BIJ
cy0’€KTIB aBTOPCHKOTO mpaBa 1 (a00) CyMIXKHUX MpaB, ab0 sKa 1HIIUM YHUHOM
MOBHMHHA BUILJIATUTH BUHATOPOJYy YW BipaxyBaHHS IpaBOBIAaCHUKam» (cTaTTs 1
3akony VYkpainu «IIpo edexTuBHE ympaBiiHHS MaWHOBUMH IIpaBaMu
IIPaBOBJIACHUKIB y c(epl aBTOPCHKOro mpasa i (a00) cyMixkHUX paBy). [lo-apyre,
31 3MmicTy cTarTi 12 11poro  3aKOHYy MOKHA JIATH BUCHOBKY, 110 KOPUCTYBaY - 11€
oco0a, 3 SIKUM OpraHizallisi KOJIEKTHUBHOTO YIPaBIiHHS YKJIaJga€e JOTOBOPH IIPO
HaJIaHHS I03BOJIYy Ha BUKOPUCTAHHS 00’ €KTIB aBTOPCHKOTO Mpaa 1 (a00) CyMIXKHUX
mpaB Ta JOTOBOPU IMPO BUIUIATY BUHATOPOAW (BIIpaxyBaHb) 3a BUKOPHUCTAHHS
00’€KTiB aBTOPCHKOTO MpaBa i (a00) cymikauX mpas [53].

Cepen HaAyKOBIIIB TaKOX ICHY€ OyMKa, IO KOPHUCTyBad — II€ 0coba, sKa
BUKOPUCTOBYE TBIp YyCiMa MOXJIMBUMHU CIOCOOAMH, 10 HE CymnepeyaTh
3aKOHOJIaBCTBY Ta, BIJMIOBIHO, 1O HAABHUX y JIaHOi 0ocoOu mpas [78].

B pamkax iHgopMariifHOTO MpaBa BH3HAYEHHS KOpPHUCTyBada, sike Oyio O
JOTUYHE 10 HOPM aBTOPCHKOTO TMpaBa, CIiJl JOTMOBHUTH, PO3yMIHHSIM TOTO, IO
KOPHUCTYBaU sIK Cy0’€KT € «(P13M4HOI0 a00 IOPUIUYHOI 0C00010, IKa Ma€e AOCTYN A0
JlepkaBHOTO 3€MEIBHOTO KaJacTpy 3 aBTOMATU30BAHOIO poOOYOro Micls 1
KOPHUCTY€EThCS BIAOMOCTAMHU Jlep>KaBHOTO 3€MENIbHOTO KajacTpy Ta/abo 3AiiCHIOE
OOMIH BIIOMOCTSIMU Yy MOPSAKY 1H(POpPMALIHOI B3aEMOJII MK KaJacTpaMu Ta
iH(QOpMaILITHUMH CHUCTEMaMH 3T1THO 13 3aKOHOAABCTBOM (MyHKT 1.2 poznury 1
[Topsinky aamiHicTpyBaHHSI JlepKaBHOTO 3€MEIBHOTO KaaacTpy, 3aTBEPIKEHOTO
Hakazom MinicTepcTBa arpapHoi MOJITUKHU Ta TPOI0BONIbCTBA YKpainu Ne 836 Bin
27 rpyaus 2012 poky) [90].

B oxpemy rpymny BapTO BHIAUISTH TaK 3BaHUX KIHIIEBUX KOPHCTYBauiB
(cmokmBaviB), 0 SKHX BIIHOCATBCA Ti OCOOHM, I SKHX IIPU3HAYAETHCS
KOHKpeTHU TBIp. KiHIIEBUM KopuCTyBadyeM MOXe OyTH JIOAMHA, SKa OTPUMYE
eK3eMIUIsIp (QoHorpaMu ab0 KOMIT'IOTEPHOI MpOrpaMu 3 METOH O0COOHCTOTrOo
BUKOPHUCTAHHSA, TOOTO IS 33/I0BOJICHHS BJIACHUX KYJIbTYPHHUX Ta 1HIINX TOTPEO.

Koxen neHp Taki KOpPHCTyBadi HATPAIUIAIOTh Ha TOCHJIAHHS «CKadaTh,
«ckayaTh OE3KOIITOBHO» y Mepexki IHTepHET 1 mepeBa)kHa O1JIBIIICTH HUMH,
3BUYANHO, KOPUCTYETHCA. AJle Majio XTO 3aMUCIIOETHCS, IO 3aBaHTAXKEHHS
KOHTEHTY 3 Oyb-sKOi BEO-CTOPIHKM MOKHA Ha3BaTH €KBIBAJICHTOM KOIii KHUTU B
0i0moreni. TakuM YWHOM MOPYIIYIOTBCS aBTOPCHKI IpaBa Ha matepiai, IIo
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3aBaHTaXyeTbca. OHNalH TOpPYIIEHHS AaBTOPCHKUX TMpaB 3BUYANHE SIBUILE
IPOTSITOM TPHUBAJIOTO Yacy, a SIKICTh MIPaTChKOTO KOHTEHTY CTae Bce Kpartie [46].

3 MeTOI MATBEP/KEHHS aKTyalbHOCTI HAIIOrO JOCHIIKEeHHA, OyJo
BOKJIMBYAM BHSICHUTH, a SKE B3araji CTAaBJICHHS aHOI KaTeropii yYacHHKIB [0
00’€KTIB aBTOPCHKUX 1 CyMIKHMX IpaB, II0 BUpakeH! y uudposiil dopmi, 110
MOIIUPIOIOTHCS 3 MOPYIIEHHSIMU YMHHOTO 3aKOHO/1aBCTBA.

30kpema, OyJi0 TPOBEACHO OMUTYBAaHHS MEPECIYHMX YKPATHIIIB 3 JaHOTO
npuBoay (Honatox A). 3aramom onutaHo 452 ocodu, siki OyJiM pi3HOTO BIKY Ta PiBHS
ocBiTU. bynm 3amaHi muTaHHS Ha pPaxyHOK KOPHUCTYBaHHS HEJIIEH31MHOIO abo
KOHTpadaKTHOIO MPOAYKI€n. B pe3ynbTaTi yoro BUACHEHO, 1o juie 9 % He
BUKOPUCTOBYBAJIM 3a3HAYCHUM KOHTEHT. [Ipu 1bOMYy CTaBiEHHS y OUIBIIOCTI
ONUTYBAaHUX J0 KOHTpadaKTHOI MPOIYKIlii HeraTuBHE, a 11e 64%. Takox OUIBIIICTD
BBAXKAE, 1110 IPAaBOOXOPOHHUM OpraHaM MOTPIOHO pearyBaTu Ha MOIIMPEHHS TaKoi
MPOAYKIIi.

OCHOBHOIO IPUYHMHOKO BUKOPUCTAHHS JAaHOI MPOAYKIIIi € 1i O€3KOIITOBHICTD —
ue 3azHaumin 71 % onuranux. [HIIO HAaWOLIBII NOIIMPEHO MPUYMHOIO, YEpe3
Ky OOMparoTh HeJIeTallbHE — 1€ BUCOKA JOCTYMHICTh MOTPIOHOTO KOHTEHTY Ha
nipaTchKuX pecypcax. Ha muTaHHS mono HUIsxiB MOJOJIAHHS JaHOI MpoOieMu
OUIBIIICTh Ha3Baja IOCTYMHICTh LIIHOBOI MOMITHKH.

Takox cimix BIAMITUTH JE€AKY CXOXICTh BHILEBKa3aHUX pPE3yIbTaTiB
ONMUTYBAHHS 3 pe3yJibTaTaMU AHKETYBaHHS 75 MpaIliBHUKIB MiAPO3IIIB MPOTHIIL
ki6eprnomimii HITY. BinaburicTs qaHUX IpaiiiBHUKIB TAKOK BBAXKAIOTh, 1110 OCHOBHOIO
MPUYUHOIO BUKOPUCTAHHS HEMIEH31MHOT IPOYKITIi € 11 O€3KOIMITOBHICTD 1 TOKU HE
HOpPMAaJTi3yBaTH €KOHOMIYHE CTAHOBHIIE TOKPAIIUTH MTPOTHU/IIIO TPABOTIOPYIIICHHIM
y naHiii cepi Oyzie BaxKKo.

Tomy, 3 pe3yJIbTaTiB aHKETYBaHHS Ta ONUTYBaHHS MOKHA IIWTH BUCHOBKY, 1110
HE3aKOHHE BUKOPUCTAHHS 00’ €KTIB aBTOPCHKHX 1 CyMIXKHUX IpaB, U0 BUPAKEH] Y
uuppoBiii ¢opmi B Hamlid KpaiHi L€ CKOpille HEOOXIIHICTh, HIX 3a0araHka,
OCKUJIBKM COIllaJibHe Ta €KOHOMIYHE CTaHOBHWINE TpOMajsiH IepedyBae B HE
HalKpalomy MnojoxeHH1. Takoxk, ¢l 3aKIEHTYyBaTH yBary Ha TOMY, 10 i Opranu
JIep>KaBHOI BJIaIM CJIA0KO MPOBOJAATH MOJITUKY (POPMYBaHHS cepel] TPOMaJChKOCTI
HEraTUBHOT'O CTaBJIEHHS JO HE3aKOHHOTO 00Iry 00’€KTIB aBTOPCHKHUX 1 CyMIKHUX
npas, 1110 BUpaxeHi y uudposiii popmi Ta ix ooiry.

HactynHuMm kosioM cyO’ekTiB, Mmpo Ky Oyle WTH MoBa 1€ aBTOPH. 3TiIHO
crarti 1 3akony Ykpaiau «I[Ipo aBTOpChKE mMpaBo 1 CyMiXkKHI MpaBay aBTOPOM €
¢bizruHa 0co0a, sTKa CBOEIO TBOPUOIO Iparero crBopuia Teip [49].

[Mudposi mertomu dikcarii iHGOpMaIi ICTOTHO 3MIHWJIM CHUTYyaIlil0o B
pETyJIIOBaHHI aBTOPCHKUX 1 TATEHTHUX MPABOBIAHOCHH 3 Ti€l MIPUYUHHU, IO aBTOPHU
TBOPY 200 BUHAXOJIY 3a JIOMIOMOTOI0 Cy4aCHUX 3aC001B U(PPOBOTO 3B’ A3KY MOXKYTh
OyTH aKTUBHUMU yYaCHUKaMH 1H(GOpMaIiiHOro OOMIHY.

Y 3B’A3Ky 3 IIMM HAyKOBISIMH B Taly3l IHTEIEKTyaJbHOTO IpaBa
MIJKPECIIOETHCS BUHUKHEHHSI TEHJCHINT 3MIH y JIAHIIOKKY «aBTOpP — KIHIICBUM
KOPUCTYBau TBOPY», TaK SIK PIBEHb CyYaCHUX LM(PPOBUX TEXHOJIOTIN 103BOJISIE
aBTOPY CaMOCTIMHO OIyOJIIKyBaTH TBIp Ta 3pOOUTH HOTO JOCTYIMHHUM IIHPOKIi
ayauTopii [126].
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3BiCcHO, O0yJI0 O HEMPAaBUJILHO CTBEP)KYBATH MPO MOBHY BIMOBY BIJl OCIYT
KOMITaHIH 31 3ByKO3aIHCy, OpraHi3aimiil pajaio- Ta TEJIEMOBJICHHS, BUAABHUIITB YU
Opraizailiii KOJIEKTUBHOTO YIIPaBIiHHS, IPOTE BCE ONIbIIA KITBKICTH TBOPIB B HAII
Yyac MOIIMUPIOETHCS aBTOpaMH caMocCTiiHO. Hampukian, mMo)kHa Ha3BaTH BUIbHE
PO3MOBCIO/IKEHHST MY3W4HUX TBOpiB kKommosutopa JI. O’Konnopa (3a ymoBH
HEKOMEPLIHHOTO BUKOPHUCTAHHA), IUIAXOM BUIBHOTO 3aBaHTAXXEHHS 3 MOro
ocobucroro caiity [11].

IcToTHA 3MiHA CYCHUIBHMX MPaBOBIJIHOCUH B TJIOOATBHUX 1H(OpMAIIHHUX
Mepekax TaKoXK IMOB’s3aHa 3 nepexoom Ao konmeniiii Web 2.0, sika onucye BMICT
1H(hOpMAaIITHUX PEeCYpCiB, K MPOIYKT IISIIBHOCTI iX KOPUCTYBadiB. 30Kpema, 110
iHdopMmariitnux pecypciB Web 2.0 moxkHa BijiHecTH comianbHi Mepexi (Facebook,
Twitter), GiIbLIICTh MiCIlb A pO3MileHHs Bineo ¢aimiB (Youtube), XOCTHHTY
300pakenb (Imageshack a6o Flickr). OcnoBHa mpaBoBa npo6iema moseni Web 2.0
MOB’s3aHa 3 TUM, IO IOCUTH CKJIaTHO KOHTPOJIIOBATH MPABOBUI CTAaTyC KOHTEHTY,
AKUU 3aBaHTAXXYETbCS KOPUCTYyBayaMH, Y€pe3 3HAYHUA IIOJEHHUN MPHUPICT
OJIMHUITL 30epiranHs 00’ €KTIB, 10 3aXUIAIOTHCA ABTOPCHKUM MpaBoM. Tomy myxe
CKJIaJIHO TIPOBECTH iX MEPEBIPKY HA MPEAMET BUSBICHHS MOPYLICHb MPaB aBTOPIB.

Xoya, Hampukiajg, Youtube B LbOMYy MNHUTaHHI JOCUTh AKTUBHO MpPALIOE,
pPO3pOOUBIIM BIACHI IHCTPYMEHTH 3aXUCTY aBTOPCHKUX MpaB, a caMe:

= cnemiaibHa ¢opma (aBTOp MOKE BUMAaraTH BUIAIWTH MaTepialu,
3aXUIIEH1 aBTOPCHKUM TIPaBOM, 3alIOBHUBIIIN 3aMPONOHOBaHY (hopmy);

— IHCTPYMEHT MOIIyKy 30IriB (aBTOp 4M 0co0a, sika BOJIOAIE TaKUM
MIPaBOM J10J1a€ OpuTiHaIbHE BiZieo Ha YouTube, Toai miciis II-OTO BC1 HOBI BiI€O BCIX
aBTOPIB aHAII3YIOThCS Ha 301r 3 HUM);

— mporpama NepeBipKrd KOHTEHTY (JI03BOJIIE CTBOPIOBATH aBTOMATHYHO
BiJIpa3y KiJbKa 3alMTiB HAa BUIAJICHHS BiJICO);

= Cucrema «Content ID» (Bci HOBI Bizieo Ha YouTube mopiBHIOIOThCS 3
daiiamu, K1 TPaBOBJIACHUKHU JTOAQIHM B 0a3zy naHuX. Skimo Oyjae BUSBICHO 30ir,
cuctema «Content Dy 3asBsie mpaBa Ha POJIUK BiJ] IMEHI BJACHUKA KOHTEHTY Ta
3aCTOCOBY€E 0OpaHi HUM TOTITHKH).

Cnip 3a3HaYuTH, 1O HAYKOBLUSAMM CYTHICTh TaKOro BIUIMBY A0 LHUX MIp B
MOBHI/ Mipi HE BUBUEHA. [CHYETh NIEBHI TyYMKH TaKUX HAayKOBLIB, K B. JlazeOnui,
SAKUA BBa)Ka€, 10 HE MOXKHA OJIHO3HAYHO CBIJYUTH MPO T, IO HOBI MOJEI
iH(pOpMaIiiiHOro 0OMiHY 3aBJIAIOTh KO aBTopam [86].

Mo>kHa koHCcTaTyBaTH, 110 BIuiMB Web 2.0 Ha mpaBOBITHOCUHU Y JaH1i cepi
€ JIOCUTh BIIUyTHHUM, aBTOpaM TBOPIB CTajO JIETIIE JOHECTH CBOi HaJ0aHHSA Ha
IIUPOKHM 3arajl, THM CaMHM JI03BOJISIOYHM BUCTYTATH B CYCHUTHPHUX BITHOCUHAX HE
TITBKH SK BIACHUKW BUHSTKOBHUX IPaB Ha TBIpP, a U sk cy0’ekTu 1HQOpMAIIHHOTO
0OMiHY, 110 BOJIOJIIOTH MTPABOM 3 KOHTPOJIIO 32 00IrOM TBOPY, SIKUM IM HAJICKUTH,
BIJMOBIIHO JI0 3aKOHY a0o0 JOroBOpY, HPOTE, pa3oM 3 I[MM CTa€ BCE Baxue
KOHTPOJIIOBaTH OOIT JaHWX TBOPIB 3 METOK 3aXHCTy OO0 €KTIB aBTOPCHKUX 1
CYMDKHHX TIpaB, 110 BUpaxeHi y nudposiii hopmi.

VY Toif ke caMuii 4Yac Ha 3MIHY TPaJUIINHUM JJi1 aBTOPCHKOrO IIpaBa
cy0’€KkTaM, TaKUMHU SIK OpraHi3aiili KOJIEKTUBHOTO YIpPaBIIHHS MalHOBUMHU
npaBaMH, BUJIaBHUIITBA, MOBHUKH Ta IHIII OpraHizaili, NPUXOAsITh HOBIi, IO
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3a0e3MeuyloTh TEXHIYHY CKJIAJIOBY JIOBEJEHHS TBOPY JO IIMPOKOro KoJjia
KOpHUCTyBadiB. MoBa #je mMpo MoCTavyalbHUKIB MOCIYT (OmepaTopiB) IuGpOBOTO
3B’SI3KY.

Cning morogutuck 3 aymkoro C. KixkaeBa, skuii BBakae, 110 JlaHa KaTEropis
Ccy0’€eKTIB BiJirpae OCOOJMBY pOJIb MEIIaTOpIB, MOCEPETHUKIB, sIKI (OPMYIOTH
iH(MOpMaITITHO-TEXHIYHE CEPEIOBHINE, HAAIOTh HEOOX1THI YMOBH JIJisl 30epiraHHs,
BUKOPHUCTaHHA Ta Tepenayl MUGpOBUX MPHUMIPHUKIB TBOPIB, TOMY iX IpaBOBE
CTAaHOBMIIIE, a TaKOX, IpaBa Ta OOOB’S3KH BIJITPAIOTh BUPIIMIAIBLHY pPOJIb B
3aCTOCYBaHHI IPABOOXOPOHHHUX MEXaHI3MIB B 3axXHCTI OO0 ’€KTIB aBTOPCHKOTO
npasa [70].

[TocTauanbHuku mOCHyr (omeparopu) HUGPOBOro 3B’SI3KY € YHIKAJIbHUMU
cy0’€KTaMM TPaBOBIAHOCHH. 3 OAHOTO OOKYy, iX OCHOBHA MPaBOCyO’ €KTHICTH
3HAXOJWTHCS B MPEAMETHIM ramy3i iH(opMmamiiHOTO MpaBa, 3 IHIIOTO OOKY,
BTOpPHHHA, ajlé HE MEHII BaroMa MpaBoCyO’€KTHICTh MOCTAYaJIbHHUKIB LHUPPOBHUX
MOCIYT 3HAXOAUThCI B cdepl aBTOpPChKOro nmpaBa. Taka mojBifiHA
MPaBOCYO’€KTHICTh 3YMOBJICHA YHIKQJbHOI POJUTI0 JAaHUX OCI0 B Cy4yaCHHX
aBTOPCHKUX MPABOBIJHOCHHAX, MOB’A3aHUX 3 00’€KTaMU aBTOPCHKHUX 1 CyMIKHHX
1pas, 110 BUpaxeH1 B HudpoBiit hopmi.

B cuny BIAMIHHOCTEW TEPMIHOJOTII, 1110 BUKOPUCTOBYETHCS B JIaHMH 4ac B
HalllOHAJIBHOMY IIpaBl YKpaiHW, 110 JOIyCKa€e Pi3HI MO3HAYEHHS JaHUX CyO’ €KTIB
1H(OopMaIIHHUX BITHOCUH (ITOCTa4YaIbHUK MOCIYT 3 TEXHIYHOTO 00CIIyTOBYBAaHHS Ta
eKCIUTyaTalii TeJCKOMYHIKAIMHUX MEPEX, IMOCTAYaIbHUK TIOCIYT XOCTHHTY,
MOCTaYabHUKU TOCIYT TPOMDKHOTO XapakTepy B iHGopMmaiiiHiii cdepi,
MpoBaiiiep TEIeKOMYHIKAIlil, omepaTop TEJEeKOMYHIKAI[ii Ta 1H.), BBaXKa€ThCS
JOIUTBHUM B JaHii poOOTiI 3aCTOCYBaHHS [IJIsl iX TMO3HAYEHHSI YHIBEPCATbHOTO
TEepMiHa «IIPOBaiiep», IKUM OTPUMAaB IIUPOKE MOIMIMPEHHS HE TUIBKK B YKpaiHi, a
1 32 KOPJIOHOM.

[IpaBoBe perymoBaHHS IISJIBHOCTI MpoBaiiepiB B YKpaiHl 31HCHIOETHCS
HU3KOK 3aKOHIB Ta MiA3aKOHHUX akTiB. OCHOBHMM HOPMAaTHUBHO-TIPaBOBUM
nokymeHToM € [loctanoBa Kabinety MinicTpiB Ykpainu Big 11 kBitHa 2012 poky
Ne 295 «I1Ipo 3arBepmxenns [IpaBui HaJaHHS Ta OTPUMAHHS TEIEKOMYHIKAIIITHUX
nociyr» [108]. Jlana ITocraHoBa BBOAWUTH NEBHUI MOHATIHHUI armapaT Ta OCHOBH
HaJaHHA JIaHUX TIOCAYT 3B’sI3Ky, OJHAK HE Tmepeadaydae TOJOXKEHb PO

Bapro Bim3Haunuth, mo B 3akoHi Ykpainu «IIpo Tenexomynikamii» Big 18
mucronaaa 2003 poky, Ha BUKOHAHHSA SKOTO W OyJi0 MPUHHATO BHILEHA3BaHY
MOCTAaHOBY, HE HAJAaHO €JUHOI TEPMIHOJOTII Ta BHU3HAYECHO JIMINE 3arajbHI
NPUHIMIKA BiANOBIJAILHOCTI oreparopiB (mpoBaiaepiB) TeaekoMyHikarii [60].
3BICHO K, L0 MPABOBE PETyJIIOBAaHHS B JIaH1i ramxy3i, 0COOJIMBO B €MOXY CyYaCHHUX
TEXHOJIOT1H, HE € TOCTaTHIM Ta HE CTPYKTYPOBaHE HAJICKHUM YHHOM.

Ha mizcraBi aHamizy 3aKOHOJABCTBA 3apyOiKHUX KpaiH y cdepl MpaBOBOro
peryJIroBaHHS IOPUIMYHOI BIAMOBIAILHOCTI MPOBAMIEPIB MOKHA JIWTH BUCHOBKY,
[0 3aJeKHO BIiJ reorpadiqHOro perioHy ix MOKHa YMOBHO NOJUIMTH Ha JBa
OCHOBHHX THIIU:
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—  TIpOBaiiziep HeCe BIAMOBINABHICTH 32 BC1 A1 KOPUCTYBAYiB HE3AJICIKHO BiJl
HAsIBHOCTI y HBOTO, SK Cy0’ekTa TpaBa, 1HQOpMAIl CTOCOBHO CKOEHHX
npasonopyiens (Kutait, binsskuit Cxin);

—  TMpoBaiijiep HE Hece BIJAMOBIIAIBHOCTI 3a Jii KOPUCTYyBayiB B TOMY
BUIIAJIKY, SIKIIO BIH BUKOHYE IMEBHI YMOBH, IOB’SI3aHI 3 XapaKT€pOM IOCIYT, IO
HAJIAlI0ThCS Ta MPH B3a€MOJIT 3 Cy0’ekTaMM 1H(pOpMAIlIiHOTO 0OMiHYy, a TaKOX 3
ocobamu, 4di rpaBa MOPyUIyIOTECS AisiMU KopucTyBauiB (€Bpona, CLIA).

Sk110 % mpoaHanizyBaTH HalllOHAJIbHE 3aKOHOAABCTBO Y KpaiHU y JlaHiii cdepi,
TO JOBIUH yac 0yi10 BaXKKO BITHECTH MOTO JI0 Ti€T UM 1HIIOI TPy, yepe3 Opak YiTKOi
npaBoBoi pernamenTanii. [Ipote, 13 mignucanHsM Ta paTudikamiero YToau mpo
acomiarito Mk Ykpainoro Tta €C, Hama KpaiHa B3ssla Ha cebe 3000B’s3aHHS
3aMpOBAJAUTH BIAMOBIAAIBHICTh MOCTAYAIBLHUKIB MOCEPEIHUIIBKUX TMOCIYT, 10
MOXe OyTH pe3ydbTaTOM MpPaBONOPYLWIEHb y cdepl MpaB I1HTEIEKTYaJbHOT
BJIACHOCT1, 30KpeMa aBTOPCHKOIO MpaBa, OCKUIbKU JaHa YTOJa MICTUTh MiAPO3ALI
2, vactuau 3, rinaBu 9, pozauty 4 — «BiANoBiAAIBHICTE MOCTAYaJIbHUKIB
MoCepeTHUIIbKUX Tocityr» (crarti 244-249) Ta nependadae 1MIUIEMEHTAILIO
Ykpainoro Bkazanux Hopm [120].

3 METOI0 IMIIEMEHTAllli BUIII€3a3HaYe€HUX 30008’ 3aHb OYJI0 MPUHHATO 3aKOH
VYkpainu «IIpo nepxaBHy miaTpuMKy KiHemartorpadii B YkpaiHi» Bia 23 Gepe3Hs
2017 poky, sikum Oyiu BHeceHI 3MiHM N0 3akoHy Ykpainu «IIpo enextpoHHy
koMmepirito» Bix 03 BepecHs 2015 poky.

3rigHo yactuHu 4 ctarti 17 3akony Ykpainu «IIpo enekTpoHHY KOMEpIio»,
«ITocTayanbHUK MOCIYT MPOMIXHOTO XapaKTEpy HECE BIAMOBIIAIBHICTH 3@ 3MICT
nepefaHoi Ta oTpumaHoi 1Hopmarllii Ta 3a IIKOAY, 3aBJaHy BHACIIJIOK
BUKOPUCTaHHA PE3YJbTATIB TAKUX MOCIYT, 32 YMOBH B1ICYTHOCTI B HOTO AisX Oyab-
K01 3 00CTaBMH, IIIO 3BUIBHSIOTH HOro BIJI BIAIIOBIIAIBHOCTI, BCTAaHOBJICHHUX
cTarTero 9 uboro 3akoHy»

BianoigHo 10 yacTHHU 2 CTATTI 6 I[HOTO X 3aKOHY, MOCTaYaJIbHUKAMU TTOCTYT
MPOMIKHOTO Xapaktepy B iHopmarliiiHii cdepi € omeparopu (TpoBaiiepn)
TenekomyHikaiii. ToOGTo omepaTtopu, NpoBalaepu TEICKOMYHIKAIIA HECYTh
BIJIMIOBIAJILHOCTI 3a 3MICT MepeaaHoi iHpopmartii [52].

[Ipote, BUHMKae MpaBoBa KOJI3isA, OCKIIbKM B yacTuHi 4 ctarti 40 3akoHy
Vkpainn «[Ipo Ttenexkomywnikamii» Big 18.11.2003, Bkazano, mo «Omneparopu,
poBaiifiepy TEIEKOMYHIKallli He HECYyTh BIAMOBIJAIBHOCTI 3a 3MICT iH(popMaIlii,
IO TIepefacThes iX Mepekamm». Tomy, Ha Hally AYMKY, CHiJl BHECTH 3MIiHH O
BUII€3a3HAYEHOI YACTHHH Ta JOTMOBHUTH «...IIO MEPENAETHCS iX MEpekKaMu, KpiM
BHUIIAJKIB, BU3HAYCHUX 3aKOHOAaBCTBOM» [60].

[Topsimok MOBiOMIIEHHS MOCTa4adbHUKA TMOCIYT XOCTUHTY PO MOPYIICHHS
aBTOPCHKOro mpaBa 1 (a00) CyMIKHUX MpaB, Ha ayJ10BI3yalibHI TBOPH, MY3WYHI1
TBOPH, KOMIT'IOTEpPHI Mporpamu, Bifeorpamu, (oHOrpamu, nepenadi (mporpamu)
oprasizaiiii MOBJI€HHsSI MICTUThCS y cTatTi 52-1 3akony Ykpainu «IIpo aBTopchbke
PaBo 1 CYMDKHI TTpaBay.

A BIAMOBIIHO 10 YacTWHH 2 cTaTTi 52-2 mporo x 3akoHy «llocravanpHuK
MOCIYT XOCTUHTY HE HECE BIAMOBIJAIBHOCTI 32 MOPYIIEHHS aBTOPCHKOTO MpaBa i
(a00) CyMiDKHUX TIpaB, 32 YMOBH BUKOHAHHS BUMOT cTaTTi 52-1 1iporo 3akony» [49].
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Posrnsmaroun mpaBoBHE CTAaTyc pi3HUX THIIB MpOBalAEpiB, HEOOX1THO
BUJIIJTUTH OCOOJIMBOCTI TMPABOBOTO CTAHOBHWINA CEPBIC-TIPOBANACPIB, M0 SKHX
BITHOCSITHCS TTOIIYKOBI CUCTEMH Ta CIIyKOW aHOHIMHOTO XOCTHHTY.

ABTOMAaTHYHI TIONIYKOBI cHCTeMH, Taki, sk Google, cTaim HEBix €MHOIO
YaCTUHOIO Cy4acHOTO [HTEpHEeTY, OJTHaK JesKi aBTOMATHU30BaHi orepartii 3 TaHUMH,
BiTOOpaKEHUMH B SIKOCTI PE3YJIbTATIB MOIIYKY, MOXKYTh IMOTEHIIIHO MOPYIIyBaTH
aBTOPCHKI MpaBa TPETiX 0cio.

BinbIicTh MOUTYKOBUX CUCTEM MPAIIOE B aBTOMAaTHUYHOMY peskuMi. [Ipu nbomy
MOIIYKOBUM alNrOPUTM JaHUX CHUCTEM 3 IME€BHOIO MEPIOJUYHICTIO MPOBOJIUTH
1HJEKCaIlll0 Ta KeIIyBaHHS BMICTY CaWTIB Jiig (GopMyBaHHSA 0a3u JaHUX, 3 SKO1
POBOJUTHCA BHUOIpKAa 3a 3amUTOM KopucTyBaya. [IpaBoBuii HioaHc poOOTH
MOIIYKOBUX CUCTEM, OOYMOBJICHHM TEXHIYHOIO HEOOX1JHICTIO, Ta TIOJISATA€ B TOMY,
10 MOIIYKOBI CUCTEMH KOIIIOIOTH (MPOBOJUTH KEIIyBaHHS) BMICT BeO-CaiTiB Ha
JOBrOTpUBAJl HarpoMaJpkyBadl 1H(opmalli cepBepHOro OOJIaJHAHHA, SK€
aBTOMATUYHO 0OCITyTOBY€E MOILIYKOBI CUCTEMHU.

Taki nmi1i MOXHa pO3LIHIOBATH SK BIATBOPEHHS BHXIJHOI i1H(poOpMalli Ha
HarpomaKyBaui iHdopmallii cepBepHoro oonaaHanHs. [Ipu iboMy BMICT Kelny, K
paBuio, € JOCTYIHUM OyJb-IKOMY KOpHUCTyBaudy. JlocTyn 10 30epekeHnX KOmii
BE0-CTOPIHOK HEOOXITHUM B PI3HUX LUIAX, HAIPUKIIAM, SIKIIO CAaUT OyB BUIATICHUM
ab0 THMYacoOBO HEJOCTYMHHMHA 3 TEXHIYHUX TNPUYUH, KOPUCTYBad MOXKeE
O3HAHOMUTHCS 3 HOTO KOMIEIO.

OpnHak, OCKUIBKM cepeJl KEHIOBaHUX JaHUX HEPIAKO MICTATHCS 00’ €KTH
aBTOPCHKOTO TpaBa (HampHKiaa, 300pakeHHsl, JJiITepaTypHi TBOPHU Ta 1H.), HelapMa
cepell HAyKOBOTO TOBApUCTBA BUHHUKAE MUTAHHS PO JIETITUMHICTH KOTIIOBaHHS Ta
BIITBOPEHHSI Takoi 1H(opmaIli B aBTOMAaTUYHOMY pEXuMi 0€3 3roau
npaBoBiIacHuKa [62].

VY CBITOBIM IOPUAMYHIA NPAKTULI MpoOJeMa KelulyBaHHS BMICTy BeO-CaWTiB,
3aXUIIEHOTO 3aKOHAMH TPO aBTOPCHKE MPaBO, BXKE 3HAMIIIIA CBOE BiTOOpaKeHHH,
30kpema B onpanii 10 DMCA. [Tigposnin 512 (b) (Cuctemue kenryBanus) Po3ainy
17 Konekcy CILA [4].

AHaNoriyH1 npaBuiia 0OMeKEHHS BIANOBIJAIbHOCTI IPHU KEITyBaHHI MICTATHCS
B [IpaBunax 2003 (SI. No. 68 of 2003) dupextusu €C 2000/31.

HesBakatoun Ha 3aKOHOAABYE pETYyNIOBaHHS, MpoOieMa JOTPUMAaHHS
aBTOPCHKUX TIPaB MPH KEITyBaHHI BCE € BUKIWKAE ae0aTH, K1 MEPEXOAsITh y
cynoBi 1mo30oBu. [loka3oBUM BUITaIKOM cTaja CyJIOBa CIipaBa MiX JiiTepaTopom b.
®ingom (Blake Field) Ta momrykoBoro cucremoro Google 3 muTaHHs AOMYCTUMOCTI
KOTIIOBaHHS Ta PO3MOBCIOKEHHs 0e3 3roau aBTopa moemu «Good Teay» [1].

[H11070 TIPOGIIEMOTO, TTOB’SI3aHOI0 3 KOMIT IOTEPHU30BaHOI0 OOPOOKOIO JIaHMX, €
aBTOMAaTHYHAa BHJaya KOPUCTYBauyaM IIOIIYKOBOIO CHCTEMOIO Pe3YyJIbTaTiB, SIKi
MOXYTh MICTUTH B €001 MOCHUJIAHHS Ha PECYpCH, IOB’si3aHI 3 HE3aKOHHUM
PO3MOBCIOPKEHHSIM 3aXHUIIEHUX aBTOPCHKUM TIPaBOM 00’ €KTIB.

BupimenHs 1iei mpaBoBoi MmpoOjieMHW MOXKHA 3HATH B po3aun «3acobu
nomyky iHbopmartii» Pozainy 17 Konekcy CIIA. Jlanuit po3ain OyB BBeAeHUM B
niro Takok rmompaskoro DMCA [4].
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Bapro 3a3naunti nozuniro O. OnifiHUK, 110 aHAJOriB HABEJEHOTO BHIIE
IIPABOBOTO PETYJIOBaHHS BiAMOBIAATBHOCTI CEpBIC-TIpOBaiiiepiB B YKpaiHi He
ICHY€, OCKIJIbKA BBEJEHI B 110 HOPMH, SIKI PO3TJISAANUCS BUILE, MOIMIHPIOIOTHCS
JWIlle Ha HAI[lOHAJBHUX ONEpaTopiB Ta MpOBalepiB TEJICKOMYHIKAlii, SKi B
OUTBIIIOCTI BUTIA/IKIB HE BOJIOJIIFOTH TIONTYKOBUMH cepBicamu [95].

[Tepexonsan 10 apyroi, 0COOIMBO BHJALICHOI KaTeropii cepric-mpoBaiiiepiB
AaHOHIMHOTO XOCTHUHTY, BapTO BIA3HAYMTH, IO JaHI CAUTH MNPOMOHYIOThH
OE3KOIITOBHO Ta aOCOJIOTHO AaHOHIMHO PpO3MICTUTH Ha CBOEMY JTUCKOBOMY
pocTopi OyIb-sIKi JaH1 KOpUCTyBauiB Mepexi [nrepuer. Jlani npoekTu nmpuadaiu
Jy>K€ BEJIMKY TOMYJISIPHICTh B PO3MOBCIOKEHHI KOHTpa(aKTHUX HPUMIPHUKIB
TBOPIB 3 OaraTh0oX MPUYHH:

- BJIACHUKH TAKMX XOCTUHTOBHX CITy>KO (pOpMaIbHO 3aXUILEH1 BIACHUMH
npaBuaMu KOPHUCTYBaHHS, SKI 3a00pOHSAIOTh PO3MIIYBAaTH B BUIBHOMY JOCTYI1
KOHTpagaKTHI Komii 00’€KTIB aBTOPCHKUX 1 CYMIKHUX IPaB;

— IPOIyCKHA 3/JaTHICTh TAKUX PECYPCIB CBIIOMO rapaHTye€ MIBUAKICHUMA
JIOCTYII KOPUCTYBaviB 710 iHGOpMaIlii, B TOMY YHCI1 i 10 KOHTpapaKTHUX 00’ €KTIB
3 OyJb-5IKOT TOUKH, /1€ MOKJIMBUI TOCTYII 10 Mepexi [HTepHeT;

= OCOOMCTO Takl pecypcH He MOIIMPIOITH 1H(OpMalliio Mpo Te, AKa
1H(popMaIlis y HUX 30epiraeThesl.

[Ipn tpomy aiiu, sKi po3MILLYIOTbCA Ha (DailllIoOOMIHHMX pecypcax, sK
MPaBWIO, MIAJAIOTHCS MUQPPYBAHHIO Ta MO3HAYAIOTHCS BUIAJKOBUMHU IMEHAMHU.
TakuMm 4YMHOM, BJacHUK (haliJIoOOMIHHOTO cepBepa HE MOXKE CBOEYACHO BKUTHU
3aXOJiB IS YCYHEHHS TOPYIIEHb PEXHUMY BHUKOPHCTAHHS I1HTEIEKTYaIbHOI
BJIACHOCTI.

Takox 1ICHYIOTh PECYpCH, SIKI aKKYMYJIIOIOTh BEIUKY KIJIbKICTh FIEPNOCUIaHb
Ha (aitnooOMiHHI caiftn 3 3ammdpoBaHuMu apxiBamu KoHTpadakTHoro I[13,
ayJlioBi3yaJIbHUX TBOPIB 1 (hoHOrpam. Taki pecypcu NEKJIapyroTh, 110 TaKOX HE
MOXXYTh HECTH BIAMOBIIAJIBHICTh 3a TMOPYIICHHS aBTOPCHKUX MpaB y 3B’SI3KY 3
BIJICYTHICTIO Ha iX pecypcax caMuxX 00’ €KTIB IHTENEKTyaJbHOi BIACHOCTI, IO
BUpaxeH1 y uudposiii popmi.

Takum ywHOM, MOAIOHE HENEraJibHEe MOIIMPEHHS 1HQOpMaIlli B Mepexi
[HTEpHET 3MIMCHIOETHCS B KUIbKA €TalliB, 10 «PO3MHUBAIOThHY BIAMOBIIAIBHICTH 32
MPaBOMOPYIICHHS 1 MIABUUIYIOTh AHOHIMHICTH Oe3MocepefHiX MNOPYIIHUKIB
aBTOPCHKUX 1 CYMIDKHUX TIPaB.

Cepen HayKOBLIB, SIKI BUBUAJM BHIl€3a3HaUEHy MpoOiemy ciia BigMitutu K.
3epoBa, KUl MpoaHali3yBaB MMPaBOBY MPUPOJY TiNeprocuiIaHb y Mepexi [HTepHer
Ta PO3IJIAHYB CHIBBIIHOUIEHHS TINEPHOCUIIaHHS 3 00’ €KTaMU aBTOPCHKOIO IMpaBa
[63].

[Ipote, ciig BiAMITHTH, IO TMUTAHHS TIMEPHIOCHIAHb HA PECYPCH, SKI SBHO
BOJIOJIIIOTH O3HaKaMH HE3aKOHHOTO BUKOPHUCTAHHS 00’ €KTIB aBTOPCHKOIO IIPaBa, IIe
HE OTPUMAJI0O HAJICKHOTO BUCBITICHHS B YKPAiHCHKIN IOPWAMYHIA MpaKTHIl. 3
OJIHOTO OOKY, 0c00a, sIKka pO3MIIILY€E JJIs 3arajibHOTO JTOCTYIy Taky iHpopMallito, He
MOPYIIYE >KOJHOTO 3 MPUIKCIB YKPATHCHKOTO 3aKOHO/IABCTBA, 3 1HILIOTO OOKY, 1aHa
1H(pOpMaLlig CYyTTEBO CIPOIILY€ HE3AKOHHHI TOCTYII 10 00’ €KTIB aBTOPCHKOTO TPaBa.
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B Vkpaini BUKOpUCTaHHS aHOHIMHHX CJTY’KO XOCTHHTY 3 METOIO HE3aKOHHOTO
NOIIMPEHHS 00’ €KTIB aBTOPCHKOTO IMpaBa, (PAKTUYHO, 3aluIIaeTbesa 0e3
MPUTATHEHHS 70 BiamoBigaidbHOCTI. CTaHOM Ha TEMEpilmHii Jac He 3adikcoBaHO
JKOJIHOI CyZOBOi CHpaBH, MOB’SI3aHOI 3 TAaKHUMH CIy)O0amu, IO IOUIMPIOIOTH
MOCHJIAaHHSI Ha 30€peXeHl Ha aHOHIMHOMY XOCTHHTY (haiiiim.

Hampuknan, monymspauii ¢aiimoooMiHHUK «EX.UA» oromocuB npunuHEHHS
CBOE€1 IISTTBHOCTI M1 TUCKOM K10epIiomiilii, aje 3roJJoM MOB1IOMHB, 1110 BIJHOBIIIOE
CBOIO POOOTY, OCKIIBKHM JOCI TpHBAa€ IpaBOBa JMCKYCIS HABKOJIO CaWTIB THITY
EX.UA, sika momnsirae y Tomy, sIK pO3MEKOBYBaTH aBTOPCHKE MPABO Ta PECYpCH 3
iHopMaltiero i o3HaOMIICHHS. Ake GopMaibHO Takl (alIoOOOMIHHMKUA HE
PO3MOBCIOKYIOTH MipaTchkuii KouTeHT [101].

[le obymoBneHO nekinbkoMa mpuurHamu. [lo-mepiie, He sicHa MiACYJIHICTb
TaKHUX CIpaB, KOJIU JIOMEHHE 1M’ 3apeeCTPOBaHO B MI>KHAPO/IHIM 30H1, CaMi CepBepU
pPO3MIIlIEHI B pI3HUX KpaiHax, a PEeecTpaTop IJOMEHHOIo IMEH1 BOJIOJlE abo
HEMOBHOI0, a00 HEBIpHOIO 1H(GOpPMaIlI€l0 PO BiIacHUKA aAoMmeHy. [lo-apyre, nane
SABUIIE TIOKU 1€ HE OTPUMAJO HAJIEKHOI mpaBoBoi oiiHku. [lo-Tpere, Hemae
HaJIEXKHOI IIPABOBOI OLIIHKK PO3MEKYBaHHS BIJIIIOBIJATBHOCTI aAMIHICTpaIlll TAKOTO
pecypcy Ta ioro KopuctyBadiB. DakTHYHO caMe KOPUCTYBay, a HE BIACHUK PECYPCY
MOPYIIye AOTOBIPHI 3000B’sI3aHHS PO HEIOMYIICHHS 3aBAHTAKCHHSI HA XOCTHUHT-
m1aTpopMu 00’ €KTIB aBTOPCHKOTO IIPaBa.

[ToniOHa HESCHICTH MPABOBOI MPUPOIU AHOHIMHOTO (DaillIoOBOrO XOCTHHTY
BUMAarae ii SKHAWIIBUAIIOI periiaMeHTallli 3 METOK BHU3HAYCHHS HaWOLIbII
e(deKTUBHUX 3aX0/[1B OOPOTHOU 31 3TOBKUBAHHIM MOCTYTaMy TaKOTO POJTY.

OTxe, MIACYMOBYIOUM BUINIECKa3aHE MOKHA CTBEP/KYBATH, 1110 B CUITy TOTO,
0 Pe3yJbTaTH IHTEJIEKTYyalIbHOI Tpall, Oe3mepeyHo, € He TUIbKH 00’ €KTaMu
MaTepialbHOTO CBITY, a ¥ 1H(OPMAIIEI0 0COOIMBOTO PO, 1X TBOPII Ta BIACHUKH
MpaB Ha HUX € Cy0’e€KTaMM Bipa3y JEKUIbKOX rajay3ei mpaBa. 3ajeXHO Bij
XapakTepy CTBOPEHOT0 00’ €KTa, aBTOP 200 BIIACHUK IIPaB MOXKYTb OyTH Cy0’ €KTaMu
aBTOPCHKOTO TpaBa, MPOTE€ OJHOYACHO BOHM BHUCTYINAIOTh B SIKOCTI CYO’€KTIB
1H(pOpMaIIiHOTO TpaBa SK TBOPEIb Ta BJIACHUK 1H(GOpMALIHOTO 00’€KTa, SIKI
O0epyTh ydacTh B iH(opMaliitHomy oOMiHi. Ile 103BoJIsI€ 3p0OUTH BUCHOBOK MPO TE,
110 JI0 aBTOPCHKUX 1 MaTEHTHUX MPABOBITHOCHH 3aCTOCOBYIOTHCS TAKOXK METOIH Ta
NPUHIMIH 1H(GOPMALIITHOTO MpaBa.

KpiM 1poro ciij HarojJocuTy, 0 Y 3B 3Ky 3 B3SITUMH YKpaiHOIO Ha cede
3000B’sI3aHHSMH 111010 BPETYJIIOBaHHS CYCHUIBHUX BIJIHOCHH Takoro poay Ta 3
YITKE PEryJIIOBaHHS JISUTBHOCTI OpTaHiB JEP)KABHOI BJIaJId B aCMIEKTI CIPSIMOBAHUX
Ha 31MCHEHHS BIJIMOBIHUX aMiHICTPATUBHO-TIPABOBUX MPOIECYATIbHUX Iii Ta
3ac00iB, SIKI HaNpaBJICHI HAa MPUIIMHEHHS HE3aKOHHOTO TOCSTAaHHS HAa aBTOPCHKI
npaBa, JIKBIAIII0 OyIb-IKUX TMEPEeIIKoa MiJ Yac iX 3A1MCHEHHS, iX BU3HAHHSA,
NIATBEP/KEHHS] a00 TOHOBJEHHS 3 MPUTATHEHHAM BHHHOI 0coOM [0
B1JIIIOBIIAJILHOCTI.
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2.3 AAMiHicTPaTMBHO-NIPABOBA BiANOBIIAJbHICTD 32 MPABONMOPYILIEHHS Y
cepi 3axucty 00’€KTIB ABTOPCHKHUX i CYMIZKHHUX NPaB, 10 BUPAXKEH] y

uudposii gopmi

[ToHSTTS aAMIHICTPAaTUBHO-TIPABOBOI BIAMOBIJAIBHOCTI 11 3MICT 1 00CAT HaBITh
Ha TEMEepIlHI Yac 3aJuIIa€ThCs OJHUM 3 HaWOUIbII CyNepewsMBUX IHTaHb
YKpaTHChKOI aIMiHICTPAaTUBHO-TIPABOBOT HAYKH.

AKTHUBHICTb JUCKYCIH IIOJI0 3a3HaY€HOI MPAaBOBOI KATETropii 3HAYHOIO MIpOIO
oOyMOBJI€Ha, MO-TIEpIle, IIUPOTOI 3aCTOCYBaHHS TEPMIHY «aIMIHICTPATUBHO-
IpaBoOBa BIJIMOBIIAIBHICTE» y HAyKOBiH, IPaBO3acTOCOBYIM, 3arajbHOOCBITHIN
cepax 1 Ha TOOYyTOBOMY PiBHI, MO-JIPYyTE, IBOICTOIO MO3UITIEI0 3aKOHOIABIIS, SIKUT
BUKOPUCTOBYE 1€ TEPMIH y YHMCICHHUX HOPMAaTHBHUX aKTaX, aje He Ja€ HOro
BHU3HAYCHHS.

Bapro 3a3HauuTH, 10 B JII0OYOMY 3aKOHOJABCTBI BIJACYTHE MOHSTTS
aJIMIHICTPaTHUBHOI BiANOBI1IANBLHOCTI. BCl iCHylOUl BU3HAYEHHS HOCATHh HAYKOBUU
XapakTep.

Hampukiaa, Hemae €TMHOT TyMKHA CTOCOBHO METH aJMiHICTPaTHBHO-TIPABOBOI
BianoBiganeHicTi. Cynsunm 31 cratrti 23 KVYnAll, ska periiamMmeHTye MeTy
aAMIHICTPATUBHOTO CTSATHEHHSI, JAHWW THUIl BIJIMOBIIAJIBHOCTI Mae€ TEpII 3a BCE
BUXOBHY (yHKIII0. Ha 11e Tak0k TaKk0X BKa3yOTh i OUTBIIICTh BUCHHX, K1 BUBYAIN
naHe nutanus [72;136].

[Ipote, BapTO BIAMITUTH, IO ICHYIOTH ¥ 1HIII JYMKH 3 IbOTO MPUBOAY. Tak, y
mparsx JAESKUX I1HIIMX BYCHHX IMEPEBAXA€ TaK 3BaHA «Kaparoyay KOHIIETIis
aJMIHICTPATHBHO-TIPABOBOI  BIJIMOBIIAJIBHOCTI, B paMKaxX SKOi OCTaHHIO CIIiJl
pO3IIIAIaTH Yepe3 MPU3My KaTeropii aaMiHICTpaTUBHOTO MoKapaHHs. [HII BYeHi
IIPU OIIHIII CYTHOCTI JOCII)KYBaHOTO SIBUIIIA aKIIEHTYIOTh yBary Ha ii Jep>kaBHO-
NPUMYCOBHI XapakTep: «...aJMIHICTPaTUBHA BIANOBIJANBHICTh € CKJIAJOBOIO
YaCTUHOIO aJIMIHICTPATUBHOIO MPUMYCY Ta MA€ yCi HOro SIKOCTI».

3a3HaueHl MIIXOAM HaBPsI YU MOXHA PO3IJISIATH SIK CaMOCTiHHI, 00
MOKJIaJICHE B OCHOBY TIEPIIIOTO MOHATTS MMOKApaHHS PO3KPUBAETHCS B JIITEPATYPI SIK
Mipa JepaBHOTo npumycy. Apyruii e miaxia XxapakTepHUil 1711 Oy 1b-IKOro BUILY
IOpUJIMYHOI BIAMOBIAAIBHOCTI.

BusHatoun HasBHICTh TICHOTO 3B’SI3Ky MIDXK TOHSATTSIMH «IIPUMYC» Ta
«BIATIOBITAJIbHICTHY, 3BE€PTAEMO YBary Ha Te, 10 BHINl€3a3HAYEHI KOHIEMIIT iX HEe
OTOTOXHIOIOTb.

AJIMiHICTpAaTUBHA BIMOBIJAIBHICTh, B35TA HAa PIBHI 00’ €KTUBHOTO YSBJICHHSI,
€ peaizalli€ro CaHKIIii, 3aKJIaJIeHO] B aAMIHICTpaTUBHO-TIPaBoOBiit HopMi. OIHAK, SIK
CIpaBeJIMBO  BIJ3HAYAETHCA y  HAyKOBiIM  JiTepaTypi, «...0yBae, 110
aJIMIHICTPATHBHO-TIPABOBA CAHKIIISl PEaAIi3y€ThCs, & BiIMOBIIATBHICT HE HACTAEN.
30kpema, 3axofamMu aAMIHICTPAaTUBHOTO MPUMYCY, IO PeaNi3yloTh (YHKIIO
aJMIHICTPATUBHOI BIAMOBIAILHOCTI, € 3aX0U aIMIHICTPATUBHOTO MTONIEPEIHKEHHS
Ta npunuHeHHsa. Ha BiaAMiHYy BiJ 3aXOJ1B aJAMiIHICTPATUBHOI BIAMOBIAAJIHHOCTI B
MIJCTaBI iX 32CTOCYBaHHS HE JICKUTh BUMHEHE aIMIHICTPATUBHE MPABOMOPYIICHHS.

B sKocCTi KpuTepiro po3MeXyBaHHS aIMIHICTPATUBHOI BiJIMOBIAAIBHOCTI BiJ
NPUMYCY BHUKOPUCTOBYETHCS O3HAKa HASBHOCTI ab0 BIJACYTHOCTI JE€pPKaBHOTO
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3aCyPKCHHS MOpYyIIHUKA. Miporo aaMiHICTPAaTHUBHOI BIJIIOBIIAIBHOCTI MOXe OyTH
TIIBKM TakuW 3axXil ACPXKaBHOTO MPUMYCY, SKHM MICTUTh HETaTUBHY OILIHKY
IPaBOIMOPYIICHHS, BIAMOBIIHO CTYNEHIO CYCHUIbHOT HEOE3MeKH OCTaHHBOTO.
3axonu aaMiIHICTPATUBHOTO TMOMEPEIKEHHSI Ta MPUIUHEHHS TAaKOIO SKICTIO HE
BOJIOAIIOTh, OCKUIBKM X MPHU3HAYEHHS IMOJIATAE B MPUIMHEHHI MPOTHUIPABHOI
MOBEAIHKM Ta 3a0e3Me4YeHHI MOMJIMBOCTI TPUTATHEHHS TOPYITHHKA 10
BIIITOBITAJIBHOCTI.

3 i€l TOYKU 30py, MOXkKHA oroauTucs 3 1yMkoro O. PorauoBoi, sika BU3HAYae
aJMIHICTPAaTHBHY BIMOBIAAIBHICTD SIK «pearyBaHHs JAep>KaBU Ha aJIMiHICTpATUBHE
MPaBOMOPYILICHHS, W0 BUPAXKAETHCS B peaiizaiii KOMIETEHTHHUM OpPraHoM
(mocamoBoro 0co00r0) TMpaBa Mpea’sIBUTH OOBUHYBAYCHHS BH3HAuYCHIN 0cCOO0I,
MiJJaTA MPOTUIIPABHE MisSHHA OMIIIAHIN OIHIII Ta B pa3l HETaTHBHOI OIIIHKHU
3aCTOCYBATH J0 BUHHOT 0COOU aaMiHICTpaTHBHE CTATHEHHs» [115].

VY 1opuanYHINA JITEpaTypl ICHY€E BIJHOCHA CXOXKICTh y MOIJISIIAX HA XapaKTepH1
pUCH  aIMIHICTPATUBHO-NIPABOBOI  BIANOBIAAJIBHOCTI, B KOHTEKCTI JaHOTO
JOCIIIJPKEHHSI HAc LIKaBUTh creuudika ii mposisy B cdepi 3axuCTy 00 €KTIB
aBTOPCBKMX 1 CYMDKHUX IpaB, LI0 BHpaxeHl y wuudposiid ¢opmi. Ilpote
3aKOHOJaBellb, 110 3PO3YMUIO, HE BUIUISE OKpEeMO JaHy cdepy, Ta MOETHABIIN 3
IHIIUMUA 00’ €KTaMHM aBTOPCHKUX 1 CyMIDKHHUX MpaB, cPopmyiroBaB ii, sik chepy
3aXUCTY 1HTEJIEKTYaJIbHOI BJIACHOCTI.

BaxnnBoro puCcO0  aIMiHICTPaTUBHO-TIPABOBOI  BUIMOBIJAIBHOCTI €  ii
HOPMATHUBHE 3aKPITJICHHS, 116 BUCHOBOK BUILTMBAE 3 Ae(iHIIIT aMIHICTPATUBHOTO
NpaBOMOPYIICHHS, BU3HaueHoro B cT. 9 KYnAII [72].

3axoad  aaMIHICTPAaTHUBHOI  BIAMOBIAANBHOCTI 3a  TOPYIICHHS  IIpaB
IHTEJIEKTYalbHOI BJIACHOCTI 3aCTOCOBYIOTHCSl YINOBHOBaXEHHMMM OpraHaMu Ta
MOCaJI0BUMH 0co0amMu 10 CyO’€KTiB, SIKi HE TMepeOyBarOTh y HUX y TpsMii
CITy>k00Biif 200 TPYI0BOI MiAMOPSIKOBAHOCTI.

IcHye mupoKe KOO OpraHiB Ta MOCAJOBUX OCI0, YIIOBHOBAKEHUX PO3TIISIATH
CIPaBH PO aJIMIHICTPATUBHI MpaBonopyeHHs. Binnosinxo 1o crarti 213 KYnAIl
iX MOYKHA PO3JIJIUTH HAa HACTYTIHI TPYIU: aAMIHICTPATUBHI KOMICIi IPU BUKOHABYMX
KOMITETaX CUIbChKUX, CEJUIIHUX, MICBKHX pajl; BUKOHABUl KOMITETU CUIbCHKHX,
CEJIMILHUX, MICBKHX paj; palloHHI, pallOH1 y MICTI, MICbKI YM MICBKPAlOHHI CyAH
(cynmi), MiciieBl aAMiHICTPATUBHI Ta TOCIOJAAPCHKI Cy/H, anelsliiiHl CyId, BUII
cnierianizoBani cyau, Bepxosauit Cyn Ykpainu; opranm HarioHanpHOI modminii,
OpraHu JIepKaBHUX I1HCHEKIIA Ta IHIIMMH OpraHamMu (TOCaJIOBUMH Oco0amu),
ynoBHoBakeHuMH KYTAII [72].

3 orJIsALy Ha Te, IO B SKOCTI MMOKapaHHs 3a aJAMIHICTPATHBHI MPABOMIOPYIIIEHHS
B cdepl IHTENEKTyalbHOI BJIACHOCTI TepemdadeHa KoHdIcKarlis 3Hapsas ado
npeaMeTa BYMHEHHS aJMIHICTPATUBHOTO TPABOMOPYIIEHHS, aAMiHICTpaTHBHA
BIJIMOBIJIAJIBHICTG 32 TOPYIIEHHS TMpaB IHTEJIEKTyalbHOI BJIACHOCTI MOXKeE
npu3HayaTucs suie cyjaom. Lle mos’s3ano 3 tum, 1o crarreio 41 Koncruryiii
VYKpaiHu rapaHTyeTbCs MPaBO NPUBATHOI BJIACHOCTI, NP I[bOMY «KOH(ICKAIis
MaiiHa MOke OyTH 3aCTOCOBAaHA BUKJIFOYHO 32 PIMIEHHSM CYJly yV BHMaAKax, 00cs31
Ta MOPSIKY, BCTAHOBJICHHUX 3aKOHOMY [75].
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B nanwmii yac, cnpaBu mOpo aAMIHICTPATHBHI MPaBONOpYIIEHHS B cdepi
1HTEJIEKTyaJIbHO1 BIIACHOCTI y BinoBiaHOCTI 70 cTarTi 221 KYnAIl posrnsanatotees
CYIISIMH pAallOHHUX, PalOHHMX Yy MICTi, MICBKUX YH MICbKpPalOHHHX CYIB.
Binnosiano crarti 277 KYnAII cipaBu npo aaMiHICTpaTUBHI MIPaBOMOPYIICHHS B
cdepi IHTeNeKTyaIbHOI BIACHOCTI PO3TIISIAIOTHCS 32 3araIbHOO MTPAKTUKOI0, TOOTO
B II'SITHAAUSATUICHHUN CTPOK 3 JHA OJCpXKaHHS CYIJCI0 MPOTOKONIY TIpO
aJIMiHICTpaTUBHE MTPABOMOPYIICHHS Ta 1HIMX MaTepialiB crpasu [72].

Ha Hamry gymKy, METOIO aaMIHICTPAaTUBHOI BIAMOBIAAIBLHOCTI 3a MOPYIICHHS
MpaB 1HTEJICKTYaJbHOI BIACHOCTI € HE TUIbKH 3aXHUCT aJMIHICTPATUBHO-TIPABOBUX
BIJIHOCHH, aJie i BIIHOCHH, PETYJIbOBAHUX, 30KpeMa, HOPMaMU KOHCTUTYLIIMHOTO Ta
MBUIBHOTO ITpaBa.

3amyyeHHs J0 aAMIHICTPAaTHMBHOI  BIAMOBIJAIBHOCTI  BHUPAXAETHCS B
OPUTATHEHHI BUHHOI OCOOM JO0 aJMIHICTPAaTHUBHOTO IOKapaHHs, MependadyeHoro
cankilisimu HopM KYmAIL Jlo Takux 3axo/iB HaJeXaTh, BIAMOBIIHO J0 CTATTi 24
KYnAIl BimHOCATHCA: MONEpEIKEHHs; 1ITpad; OIJIaTHE BUIIYYEHHS MpPEIMETa,
SAKUU CTaB 3HAPAIIM BUMHEHHS a00 Oe3nocepeHiM 00’ €KTOM aIMIHICTPATUBHOTO
IIPaBOMNOPYIICHHS; KOH(pICKaIlIsA: NpeaMeTa, IKUH CTaB 3HAPSAASIM BUMHEHHS a0o0
Oe3nmocepeHIM  00’€KTOM  aJMIHICTPATUBHOTO MPAaBONOPYLIEHHS; TpOLIEH,
OJlIEp)KaHUX  BHACHIJOK BYHMHEHHS  aJMIHICTPAaTUBHOIO  IPaBONOPYIICHHS,
1m030aBJICHHS CIEIIaTbHOTO IpaBa, HAJaHOTO JAHOMY T'POMAJSTHUHOBI (mpaBa
KEepyBaHHsI TPAHCIOPTHUMHM 3aco0amu, MpaBa MOJIOBAHHS); FPOMAJAChKl poOOTH;
BUIIPaBHI pOOOTH; aIMIHICTPATUBHUIN apellIT.

Tako B JIaHIi CTaTTi BKa3yEeThCS, 110 IIEH MepelliK He € BAYSPITHUM, OCKIITBKH
3akoHamu YKpaiHu MOe OyTH BCTAHOBJICHO M 1HIII, KPIM 3a3HaYEHUX Y II1i CTaTTI,
BUJIM AJMIHICTPAaTUBHUX CTATHEeHb. KpiM 1boro 3akoHoM YKpaiHU MoOxe OyTu
nepea0ayeHo aIMiHICTpaTUBHE BUABOPEHHS 3a MEX1 Y KpaiHu 1HO3EMIIiB 1 0cib 6e3
IPOMAJTHCTBA 3a BYMHEHHS AaJMIHICTPAaTUBHUX IPABOMOPYIIEHb, SIKI TIpy0o
MOPYIIYIOTh TPABOMOPSIOK [72].

3a agMIHICTpaTUBHI MPaBOMOPYUIEHHS B c(epl 1HTEIEKTyalbHOI BJIACHOCTI
nependayeHo TUIbKM J1Ba BUAM 3 HA3BaHUX MOKapaHb: WTpad Ta KOHQicKaris
npeaMera, SKUW CTaB 3HAPSISIM BUMHEHHS a0o Oe3nocepeqHiM 00’ €KTOM
aJIMIHICTPATUBHOIO MPABOMOPYILIEHHS; IPOLIEH, OJIep>KaHUX BHACIIJIOK BUMHEHHS
aJIMIHICTPATUBHOTO MPABOMOPYILIEHHS.

[Ipn mpu3HaueHH! aaMIHICTPAaTUBHOTO TIOKapaHHsi, B TOMY 4YHCIl 1 3a
aJIMIHICTPATHBHI MPABOMOPYIIEHHS B cepi IHTEIEKTyaIbHOI BIACHOCTI, (Pi3UyHIN
0co0l  BpPaxXxOBYEThCS  XapakTep  BUMHEHOTO  HEIO  aJMIHICTPAaTUBHOTO
IPaBOIMOPYIIEHHS, O0CO0y BHHHOrO, 1ii MaWHOBUH CTaH, OOCTaBMHH, IO
MOM’ SIKIITYOTh aIMIHICTPATHUBHY BiJMOBIIAJBHICTh Ta OOCTAaBUHU, 110 OOTSKYIOTh
aIMIHICTpATUBHY BiAMOBIAaIbHICTD [97].

[limcraBoro  aAMIHICTPATUBHOI  BIJMOBIAAIBHOCTI € OCOOJMBUN  BUJ
MPaBOMNOPYIIEHb — aJMIHICTPATHBHI MpaBoNoOpylleHHA. be3 aaMiHICTpaTUBHOIO
MPOCTYIKY HEMAE 1 HE MOXKe OYTH aMIHICTPATUBHO1 BIMIOBIJAIBHOCTI.

UuHHUM  3aKOHOJABCTBOM  MepeadayeHo  TpU  BUOU  IOPUIUYHOL
BIIMOBIJAIBHOCTI 32 MOPYIICHHS TIPaB 1HTEJIEKTYaIbHOI BIACHOCTI: KpUMiHAJIbHA,
aJMIHICTpaTHBHA Ta IMBLILHO-TIpaBoBa. [Ipu 11poMy my0OJIIYHO TTPABOBUI XapaKTep
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MpUTAaMaHHUN KPUMIHAJIBHIN Ta aJIMIHICTPATUBHIN BIAMOBIIAIBLHOCTI. Y KOHTEKCTI
HAIOTO JOCII/DKCHHST TPEACTaBJsg€ IHTEpPEC IyOJIYHO TIPAaBOBUN XapakTep
aJIMIHICTPATUBHOI BiAMOBIAAIIBHOCTI y TOCHIIKYBaHii chepi.

[Ipy 1BpOMy aIMiHICTpaTHBHA BIANOBIJANBHICTG 3a TOPYUICHHS TIpaB
IHTEJIEKTyaIbHOI ~ BJIACHOCTI CKJIQJa€ OCOONMBY Tpymy aaMIHICTPaTHBHHUX
IIPaBOIOPYIIEHb — aJMIHICTPAaTHUBHI MPaBOMOPYIIEHHS B cdepl 1HTENEeKTyalbHOT
BJIACHOCTI. 30Kpema, 10 TaKoi IpyIH ciif BigHecTH, KpiM cTaTTi 51-2 KYnAIl, sika
nepeadavae 3arajibHy BIAMOBIIAIBHICTh 3a MOPYILICHHS IMpaB Ha 00 €KTH IIpaBa
1HTEJIEKTYaJIbHOI BIIACHOCTI, B TOMY YHCJIl aBTOPCHKI 1 CyMIXkHI1 IIpaBa, e i CTaTTi
164-6 «JleMOHCTpYBaHHS 1 PO3MOBCIOJKEHHS (PiabMIB 0€3  JepKaBHOTO
MOCBIJYCHHS] Ha MPaBO PO3MOBCIOKEHHA 1 JEMOHCTpYyBaHHS (UIbMIBY, 164-7
«IlopymieHHsI yMOB PO3MOBCIOJKEHHS 1 IEMOHCTPYBaHHS (PUIbMIB, IEpe10aueHUX
JIEp’KaBHUM IIOCBIAYEHHSM Ha IIPAaBO PO3MOBCIOKEHHS 1 JEMOHCTPYBAaHHS
¢ieMiB» Ta 164-9 «HezakoHHE pO3MOBCIOJKEHHSI TPUMIPHUKIB ayI10BI3yaJIbHUX
TBOpIB uH (hoHOTpam» [72].

Hamy nymky, aaMiHICTpaTHBHa BIANOBIAAIBHICTH 32 MOPYIIEHHS Yy cdepi
3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CYMIKHUX TPaB, 10 BUpaxeH1 y uudpoBii popmi —
L€ CYKYIHICTb BIJIHOCMH, IO BHHHUKAIOTh Yy 3B’SI3Ky 13 3aCTOCYBaHHSIM
YIOBHOBAXKEHUMHU OpraHamu (MocajioBUMU 0oco0amu) 10 0ciO, Kl MOPYUIyIOTh
BCTAQHOBJICHUW TOPSIIOK  JIEPKABHOTO  YMPABIiHHSA IUISIXOM  HE3aKOHHOTO
BUKOPHUCTAHHS, IPUBJIACHEHHS, IMOIIMPEHHS, KOMIIOBAaHHS 4YM IHIIMX YMHCHHX
KapaHUX /il CTOCOBHO OO0’€KTIB aBTOPCHKUX 1 CYMDKHHUX TpaB, [0 BUPAXKEHI Y
nudposiit ¢opmi aaMIHICTPAaTUBHUX CTATHEHb 3 METOK) BHUXOBaHHS OCOOHM Ta
3armo0iraHHs BYMHEHHIO HOBHUX IMPABOMOPYIIEHh B MallOyTHHOMY, SIK CaMUM
MIPaBOMOPYIIHUKOM, TaK ¥ 1HIIUMHA 0COOAMH.

Y KVYnAIl BincyTHs T71aBa, MPUCBSIYEHA MPABOMOPYIIEHHSIM, IO MOCATAIOThH
Ha MPaBO I1HTEJIEKTYaJbHOI BJIACHOCTI, LIO WLIJIKOM 3aKOHOMIPHO, BPaxOBYIOUU
BiAMIHHICTH c(pep 3actocyBanHs. KYTAII nani mpaBonopyuieHHs AudepeHiiitoBaB
Ha Bl TPyNU: aaMIHICTPATUBHI MPABONOPYIICHHS, 10 MOCITal0Th Ha BJIACHICTh
(crarts 51-2 KYnAII) ta agmiHiCTpaTUBHI TPaBOMOPYIIEHHS B Taly3l TOPTiBII,
IPOMAJICBKOIO XapuyBaHHS, cepi Mociayr, B rajiy3i (piHAHCIB 1 MiANPUEMHULIBKIN
nismeHOCTI (cTarTi 164-6, 164-7 ta 164-9 KYnAIl) [87].

Ha namy nymky, xapakTepuCcTHKa aIMIHICTPATUBHUX MPABOMOPYIIEHb B cepi
3aXUCTY 1HTEJIEKTYaJbHOI BJIACHOCTI JOILJIbHA HUIXOM aHaji3y Cy0’€KTUBHUX Ta
00’€KTUBHHUX O3HAK WX 3JIOYMHIB. Y TEOpli aAMIHICTPATUBHOTO TpaBa CyKyMHICTh
TaKUX O3HAK HA3UBAIOTh CKJIAJ0M aJIMiHICTPATUBHOTO MPABOMOPYILICHHS.

Cxianm  aaMiHICTPATUBHOTO  TMPABOIMOPYIIEHHS  SBJSIE  COOOI0  JIOTIUHY
KOHCTPYKIIi0, TIPAaBOBE TPAKTyBaHHs MpaBoropyiieHHs. Bona BimoOpaxae icTOTHI
O3HAKU PeaNbHUX SBHIL, TOOTO MEBHUX MPOTUIIPABHUX Jiil a60 Ge3mismbpHOCTI. I1X
nepeik € HEOOXiTHMM Ta JOCTaTHIM JUIs KBamidikaliii Takoro MisHHS SK
aJIMIHICTpaTUBHE MPABONOPYIIEHHS. AJMIHICTPATUBHUM JIE€TIKTOM BU3HAETHCS
TUIBKM T€ JISIHHS, K€ MICTUTh BUHSTKOBO BCl MOr0 KOHCTPYKTHUBHI enemMeHTH. Lle
O3Hayae, 10 SAKIIO B CKOEHOMY JISTHHI BIJICYTHINA X04a O OJIUH 3 IUX €JIEMEHTIB, TO
Take JiSTHHS He MOKHA KBaTi(h1KyBaTH SK IIPaBOMOPYIIIECHHS.

62



Tinmpku 3a JOMOMOIOK aHaNi3y eJEeMEHTIB CKJIaay aJAMIHICTPAaTHBHOTO
MIPaBOTIOPYIIICHHSI CKOEHE TTPOTUIIPABHE JiSTHHA MOKHA BU3HAYUTH SK MPOCTYIIOK,
TOOTO SIBUIIE PeasbHOT JIHCHOCTI, [0 BUKJIMKAE 3MIHH B CYCIUIBHHUX BIIHOCHHAX Ta
BUCTYIMA€ y BCbOMY PI3HOMAHITTI CBOiX OO’€KTUBHUX Ta CyO’€KTUBHUX O3HAK,
ICTOTHUX Ta HEICTOTHHUX JJs pPI3HOMAHITHUX THTaHb aJMIHICTPAaTUBHOI
BIIITOBITAJIBHOCTI.

[TutanHs, 1O CTOCYIOTHCA CKIAAy aAMIHICTPATUBHOTO TPABOMOPYIICHHS,
po3MIIsiIay B CBOiX poOoTax Taki BUYeHi-aaMiHicTpatuBicTu sik O. ['onoBkoBa, H.
HpurBane, [. 3anopoxeup, I'. KopueBnuii, I. KpaBuenko, O. TpomiHina Ta iH.
Onnak, oOcsar Ta KUIBKICTh pOOIT, MPUCBIYEHUX JTOCITIIKEHHIO CKIaay
aJMIHICTPAaTUBHOTO TIPABOMOPYIIIEHHS, IO Tepeadadae BIAMOBIIAIBHICTh 3a
MOPYIICHHS 1HTENEKTyaIbHUX TMpaB, HEBEJHMKA. TOMY BBaXKa€ThCS 3a HEOOX1THE
MPOaHaJi3yBaTH BC1 OTO €IEMEHTH Ta O3HAKH.

Tak, 00’€KTUBHUMU €JIEMEHTAMH aJIMIHICTPATUBHOIO JENIKTYy € 00’€KT Ta
00’€KTHBHA CTOPOHA, Cy0’€KTUBHUMH €JIEMEHTaMHU aqMIHICTPATUBHOTO JEIIKTY €
cy0’€eKT Ta Cy0’€KTUBHA CTOpPOHA.

Ha Hamry AyMmKy, HaiOUIBII YITKO 1HTEJIEKTyalbHI TMpaBa sSK OO0 €KT
aJIMiHICTPaTUBHO-ENIIKTHOTO 3aXUCTY MPOCTEXKYETHCS B cTaTTaX 51-2, 164-6, 164-
7 ta 164-9 KYnAIl. CucremHa XxapakTepuCTHKa KOXKHOTO 13 3a3HAYCHHUX CKJI/IiB
IIPaBONOPYIIECHb J103BOJUTH BHSBUTU MPOOJEMHI aClEKTH B 3aCTOCYBaHHI HOPM
KVYnAIl, mo BCTaHOBIIOIOTH aaMIHICTPAaTUBHY BIANOBIIAIBHICTh 32 MOPYIICHHS
IHTEJIEKTyaJIbHUX TIPaB.

Crarta 51-2 KYnAIl nepen6auae BiNOBiIadbHICTh 3a MOPYIICHHS MpaB Ha
00’€KT MpaBa 1HTENEKTyalIbHO1 BIacHOCTI. [lepiia yactuna 1iei ctaTTi nepeadayvae
BIJIMOBIJIAJILHICTh 32 HE3aKOHHE BHUKOPUCTAHHA 00’€KTa IMpaBa 1HTEIEKTYaJIbHOI
BJIACHOCTI Ta MPHUBJIACHEHHS aBTOPCTBA Ha Takud 00’€KT ab0 1HIIE YMHCHE
NOPYUIEHHS MpaB Ha 00 €KT IMpaBa IHTEJIEKTYaJbHOI BJACHOCTI, 110 3aXMILAETHCA
3aKOHOM.

Tak, 00’€KTOM JaHOTO aJAMIHICTPATUBHOTO MPOCTYIKY € CYCH1JIbHI BITHOCUHU
y cepi 3axucTy 00’ €KTIB MpaBa IHTEIEKTyaIbHO1 BiIacHOCTI. be3nocepenHiit 00’ €kt
— MaifHOBI Ta HEMaWHOBI [TpaBa Cy0’€KTIB MpaBa 1HTEIEKTYalIbHOI BIIACHOCTI, 3MICT
SAKUX II0J0 TEBHUX OO’E€KTIB TMpaBa 1HTEIEKTYaJIbHOI BJIACHOCTI BHU3HAYAETHCS
3aKOHOM.

[IpeameToM TOCSTaHHS JAHOTO TPABOTIOPYIICHHS € O00’€KTH TMpaBa
iHTeNneKTyanbHoi BiaacHocTi. Bimmoimuo crarti 420 IIKY nmo takux 00’€xTiB
BIJIHOCSITHCS JIITEPATYPHI Ta XYI0KHI TBOPH, KOMI IOTEPHI MPOTPaMU, KOMIIIISIIT
nanux (0a3um JgaHuX), BUKOHAHHS, (POHOTpaMH, BiJeorpamu, mepeaadi (mporpamu)
opraHizaimiii MOBJICHHS, HAyKOBI BIJKPUTTS, BHHAXOAHW, KOPHUCHI MOJETI,
MIPOMHUCIIOBI 3pa3Ku, KOMIIOHYBaHHS HaIIBIPOBITHUKOBUX BUPOOIB,
palioHaNi3aTOpChki MPOMO3UIlli, COPTHU POCIHUH, MOPOAM TBAPUH, KOMEpIIHHI
(pipmoB1) HaliMeHyBaHHS, TOPTrOBEJbHI Mapku (3HAKU JUIsl TOBapiB 1 MOCHYT),
reorpadivHi 3a3HaYCHHS, KOMEPIIiiTHI TAEMHMIII.

Bignosigno go crarri 433 1KY, crarti 8 3akony Ykpainu «IIpo aBTOpCchKE
MpaBo 1 CyMDKHI TTpaBa» 00’€KTaMH aBTOPCHKOTO IpaBa € TBOPH y Tally3l HayKH,
JiTepaTypH 1 MUCTEIITBA, a caMe: JIITepaTypHUX MUCbMOBHUX TBOPIB, YCHUX TBOPIB,
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KOMIT IOTEpHUX Tporpam, 0a3 AaHUX, My3UUYHUX TBOPIB, APAMATUYHUX, MY3UYHO-
JpaMaTUYHUX TBOPiB, TAHTOMIM, XOpeorpa(iuHUX TBOPIB, ayJ10BI3yalIbHUX TBOPIB,
TBOpPIB OOPa30TBOPUOTO MUCTEITBA, TBOPIB apXITEKTypH, MICTOOYAyBaHHSA Ta
CaIoBO-TIAPKOBOTO MUCTENTBa, (oTorpadiyHUX TBOPIB, TBOPIB YKUTKOBOTO
MUCTEIITBA, UTIOCTpaIliid, KapT, IUIaHIB, KPECJIeHb, €CKi3iB, IJIACTUYHHX TBOPIB,
CIICHIYHUX O0O0pOOOK, 00pOOOK (HONBKIOPY, MOXIAHUX TBOPIB, 30IPHUKIB TBOPIB,
30IpHHKIB CKJIAJICHUX TBOPIB, TEKCTH MEPEKIAAIB Al TyOIIOBaHHS, O3BYUYCHHS,
CyOTHTpYyBaHHSI YKpPaiHCHKOIO Ta 1HIIMMHU MOBaMH 1HO3EMHHX ayJ10Bi3yaJbHUX
TBOPIB Ta iHIIKX TBOpiB [131].

O0’eKTMBHA CTOpPOHA TPABOMOPYIIEHHS BUPAKAETHCI Yy HE3aKOHHOMY
BUKOPHUCTaHHI 00’ €KTa ITpaBa IHTEJIEKTYalbHOI BJACHOCTI; MPUBJIACHEHHI aBTOPCTBA
HAa Takuid OO0’€KT; IHIIOMY YyMHCHOMY TOpYIIEHHI mMpaB Ha OO0’ €KT IMpaBa
IHTEJIEKTYaIbHOI BJACHOCTI, 1110 3aXUILIAETHCS 3aKOHOM.

Crartas 50 3akony VYkpainu «IIpo aBTOpchbke MpaBO 1 CyMiXHI IpaBay
perjlaMeHTye BHJIM MOPYIIEHb aBTOPCHKOTO MpaBa 1 (ab0) CyMDKHHMX MpaB, IIO
JAI0Th MIICTaBU JUIA CyI0BOTO 3aXHCTY.

TakuM 4MHOM, B TIOHATTA «IHIIIOTO YMHUCHOTO MOPYIIEHHS MpaBa Ha 00’ €KTH
IHTENIEKTyaIbHOT BJIACHOCTI» B YaCTHHI aBTOPCHKOTO TpaBa 1 CyMDKHHX TMIpaB
HAJICKUTh BKJIIOYATH OyIb-SIKe 3 MisiHb, HABEACHHUX Yy MEPENiKy, 3aKpilIEHOMY
crarrero 50 3akony Ykpainu «IIpo aBropchke npaBo i cymixkHi mpaBay [49].

3rifHO  HAyKOBO-NIpakTH4HOro KomeHTapio Kogekcy VYkpainm mpo
aJIMIHICTPATUBHI TMPABOMOPYIICHHS, Cy0 €KT aJAMIHICTPATUBHOTO MPOCTYIKY —
3araipHUi ((i3ndHa ocyaHa 0c00a, sika Jocsriia 16-pigaoro Biky) [68].

Cy0’ekTHBHAa CTOpPOHA TMPABOMOPYLICHHS BU3HAYAE€THCA CTABJICHHSM [0
HACHI/IKIB 1 XapaKTEPU3y€EThCSI HASIBHICTIO BUHU BUKIIIOUHO Y (hopmi mpsiMoro ado
HENPSIMOTO YMUCITY.

[IpakTuka 3acTOCYBaHHS aJMIHICTPAaTUBHOI BIAMOBIJAIBLHOCTI 3a 3a3HAYCHI
MIPaBOTIOPYIIICHHS BUSBHIIA P MPOOJIeM i yac iX peajizaiii, 30kpeMa ct. 51-2
KVnAIl. TIlpoanamidyBaBIIM CyAOBY MNPAKTUKy 3 PpO3TJsAy CIpaB  3a
BHUILE3a3HAYEHOIO CTATTEI0 OYJIO BUSBIICHO JESKI P13HI MIIXOAU CYAIB y BUPIIICHHI
11€1 KaTeropii cCpas.

Bkazana ctaTTs nependaydae aAMiHICTPAaTUBHY BIJINOBIIAJIBHICT 32 HE3aKOHHE
BUKOPHUCTAaHHA OO0’ €KTa IMpaBa I1HTEJNEKTYaJIbHOI BIACHOCTI (JIITEpAaTypHOTO YU
XYyJI0)KHBOTO TBOPY, iX BUKOHaHHS, (POHOTpaMH, TIepeiayul opraHizarlii MOBJICHHS,
KOMII IOTEpHOT Mporpamu, 0a3u JaHUX, HAYKOBOTO BIAKPHUTTS, BUHAXOY, KOPUCHOT
MOJIeJIi, TMPOMUCIIOBOTO 3pa3ka, 3HakKa IS TOBapiB 1 TMOCIYr, Tomorpadii
IHTErpaIbHOT MIKPOCXEMH, PAIliOHAII3aTOPCHKOI MTPOIIO3HIIii, COPTY POCIHH TOIIIO),
MIPUBJIACHEHHST aBTOPCTBA HA TaKui 00’ €KT a00 1HIIIE YMUCHE MOPYIICHHS MpaB Ha
00’ €KT MpaBa iHTEJIIEKTYyaIbHO1 BJIACHOCTI, 0 3aXUIIAETHCSA 3aKOHOM.

AHani3 cyJ1I0BUX pillieHb 3a ocTaHH1i yac (2018-2019 poku) cBiIUUTH PO TE,
10 Y CY/1B BIICYTHI OJIHAKOBI MiIXOAM Y BUPIIICHHI I11€1 KaTeropii crpan. Y MOBHO
JIaH1 TPOTUPIYYS MOXHA KJIacU(IKyBaTH HA HACTYIIHI TPYIIU:

1.  CroCcOBHO HEMOJIKIB Y CKJIaJCHUX MPOTOKOJAX Ta HACHIAKIB I[bOT0. B
OKpEeMHX PIIEHHSIX CYyAHM BKa3yBaJld HA HEAOJIKH y IMPOTOKOJAX Ta MOBEPTAIHU iX
JUTS HaJIe)KHOTO oopmiteHHs (Hampukia, crpaBa Ne 759/539/19) [111]. OcHoBHumid
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HEJIOJIIK TMPOTOKOJY — 3a3HayeHa Yy TMPOTOKOJl CyTh aJMIHICTPATUBHOIO
MIPaBOTIOPYIICHHS HE BiAmoBinae aucno3uilii crarti 51-2 KYnAIL

B iHmumx cmnpaBax 3a HasBHOCTI TaKOrO CaMOTO HENOMIKY CYAHM 3aKpUBaIU
cpaBu (Hanpukiaa, crpaBa Ne 640/23981/18) [102]. V 3a3naueHiil cmpasi cyn
nocnaBcs Ha MyHKT 7 [HCTpykii 3 oopMIIeHHS MaTepiaiiB Mo aJAMiHICTPATHUBHI
MIPaBOTIOPYIICHHS B OpTaHax Moimii (mam — [HCTpyKiist), BIAMOBIAHO 0 SIKOTO HE
JIOTTYCKAIOThCS YHECEHHS JO0JAaTKOBUX 3allMCIB TMICHS TOTO, SK TMPOTOKOJ PO
aJIMIHICTpaTHUBHE TMPABOIMOPYUICHHS MIAMUCAHO O0CO00I0, CTOCOBHO $SIKOi HOTO
CKJIAJICHO.

Tak, BIANOBIAHO 10 TyHKTY 9 [HCTpyKILIii IpH CKJIaJaHHI MPOTOKONY Y HHOMY
3a3HAYAIOThCA, 30KpeMa: CyTh aJMIHICTPATUBHOIO MPaBOMOPYIICHHS (MTOBUHHA
TOYHO BIJNOBIJATH O3HAKAM CKJIaAy aJMIHICTpAaTUBHOTO MPaBOIOPYLICHHS,
3a3HayeHuM y ctarti KYnAITI, 3a sikoro ckiiazeHo nporokod) [91].

OTxe, KO (POPMYIIOBAHHS Yy MPOTOKOJI HE 30Iraerbcsi y TOYHOCTI 3
aucno3uitiero cratti 51-2 KYmAIL, To mpoTOKONT BBaKATUMETHCS CKIAJICHUM 3
nopyueHHsaM [HeTpykuii.

[Tpu upoMy, K10 0c0Oa, CTOCOBHO SIKO1 CKIIQJACHO MPOTOKOJI, BKE IMiANKcaa
HOro, BHOCHUTH 3MIHM JI0 MPOTOKOIY HE JIOMYCKAEThCSA. 3a TaKUX OOCTaBUH
MOBEPHEHHSI CIPaBH [JIsl HAJIEXKHOTO OGOPMIIEHHS HE NacTh 3MOTH YCYHYTH
3a3HAYEHUI HEIOMIK y CKJIaJ€HOMY IPOTOKOJII.

2. CrocoBHO  3acTocyBaHHs/He3acTocyBaHHsi  crtarti 22  KVYnAIl
(MoXJMBICTh  3BIIBHEHHS  BiJl  aAMIHICTPAaTUBHOI  BIATOBIJAIBLHOCTI  IIPHU
MaJjO3HAYHOCTI TpaBomopylieHHs). Y cnpasi 759/537/19 cyn BusHaB o0coOy
BUHHOIO Yy BYHMHEHHI aJIMIHICTPATUBHOTO TMPABOIMOPYIICHHS, TMepeadadyeHoro
crarrero 51-2 KYnAIl, ane 3BUIbHUB 11 BiJl BIANOBIAAJBHOCTI 32 MaJ03HAYHICTIO
paBoNoOpyIIeHHs BiAMOBiAHO 10 cTaTTi 22 KYmAII, noBepHyBIn 0cobi BUITy4YeH1
irpamku «X» y KinbkocTi 3 (Tphox) mtyk [110].

[Ipu wpomy, y cmpaBi Ne 759/20159/18 cyn mnpuTsarHyB ocoOy 10
BimoBimaapHOCTI 3a ctarrero S51-2 KYnAIl y Burmsani mrpady 3a Te, 1m0 BOHA
3[iMCHIOBAJIA PO 2 (IBOX) aHAJOTIYHMX irpamrok «X» [112].

3. CrocoBHO KOH(icKalii 4yu TMOBEPHEHHsI BHIydeHUX pedeld. CaHKIIi€ro
crarti 51-2 KYmAIl mepenbadeHa BiAMOBiNAdbHICTG y BUIJSAAI HaKIAACHHS
mTpady 3 KOH(]ICKall€l0 HE3aKOHHO BUTOTOBJIEHOI MPOAYKIIi Ta OOMaJHAHHS 1
MaTepiaiiB, sSKi MPU3HAYEH1 /IS 11 BATOTOBJICHHS.

He 3auinatoun nuTa"Hs 11010 KOPEKTHOCTI (hOPMYJITFOBaHHS CaHKITIT cTaTTi S1-
2 KVYnAll, 3BepTraemMo yBary Ha Te, IO B PI3HUX CIpaBax CYyJIU MO-PI3HOMY
BUPIIITYBAJIM MUTAHHS [OJI0 JA0J1 BUITYUYEHUX peUeH.

Tax, nanpuknan, y cripasi Ne 509/4904/18 cyn Bu3HaB 0co0y BUHHOIO, HAKJIAB
aIMIHICTpATUBHE CTATHEHHS, a BUJIyYeHI pedi mocTaHoBHB KOoH(pickyBatH [135]. A
TUM 4YacoM y cropasi Ne 759/20159/18, BuzHaBmM 0coOy BHHHOIO, CYyJl HakjaB
CTATHCHHS 1 IOBEPHYB IPABOMOPYIIHUKY BHJIy4YeHI pedi. B mpoMy BUMaaky He
3p03yMijI0, YMM KEPYIOThCS CY/IH, MOBEPTAIOYN BUIYUYCHI PEi MPAaBOMOPYITHUKY.

[112]
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Takox HEOOX1HO 3a3HAYMTH, IO aHAJII3 BCI€l HOCTYIHOI MpakTuku 3a 2019
piK TOKa3ye, IO OCTaHHIM YacoM CyAM CTalld TOBEPTaTH BWIYYEHI peul
MPABOIOPYIITHUKAM.

3a3HaueHi BUIIE Pi3HI MIIXOAM y BUPIIIEHHI crpaB 3a crartero 5S1-2 KYnAIl
XapaKTEPHI JIJIs1 PIICHb CYiB 32 BECh MIEPIO/I, 10 AOCIIHKYBaBCSI.

Ha ocHOBI BHIIECKa3aHOTO MOXXEMO 3pOOMTH BHCHOBOK, IO IPaBOBE
pETyIIOBaHHS y JaHiil cdepi moTpedye 0OTOBOPEHHS Ta BHKJIMKAE HEOOXiTHICTH
dbopMyTIOBaHHS HAyKOBO OOIPYHTOBAaHUX MPOIMO3UINN MO0 PO3B’S3aHHS
ICHYIOUHX MpoOseM y cdepl 3acTOCyBaHHS aIMIHICTPATUBHOI BIAMOBIAILHOCTI 3a
MOPYIICHHS MPaB Ha 00’ €KT MpaBa IHTENEKTYaIbHOT BJACHOCTI.

Hacrtynny crarTio, siky ciif po3riisiHyT € ctatts 164-9 KYnAlIl 3rigHo wmiei
CTaTTi, 00’€KTOM JIaHOTO aJMIHICTPATUBHOTO MPOCTYIKY € CYCILUIbHI BITHOCUHU Y
cdepi 3aXUCTy aBTOPCHKHUX 1 CYMIKHUX MpaB. [IpeamMeToM mnocsiraHHsa BUCTYIAIOTh
NPUMIPHUKK ayAiOBI3yalbHUX TBOPIB, (pOHOTrpamM, Bie€orpaM, KOMII FOTEPHHUX
nporpam, 0a3 1aHUX.

OO0’eKTHBHA CTOpPOHA MPABOMOPYIIECHHS BUPAXKAETHCS B PO3MOBCIOIKCHHI
IPUMIPHUKIB ayAiOBi3yalbHUX TBOPIB, (pOHOTrpaM, Bifeorpam, KOMII FOTEPHHUX
nporpam, 0a3 JaHUX, YIAKOBKHM SIKMX HE MapKOBaHI KOHTPOJbHUMH MapKamu abo
MapKOBaH1 KOHTPOJIbHUMHU MapKaMu, 10 MalOTh CEPII0 YX MICTATh 1HPOPMALIIIO, K1
HE BIJINOB1AI0Th HOCIIO IILOTO MPUMIpHUKA, a00 HOMEp, IKUI HE BIJMOBIIa€ JaHUM
€IMHOTO peecTpy OAep>KyBadiB KOHTPOJIbHUX Mapok ((popManbHUM CKIam).

Biamosimno no crarti 2 3akoHy «IIpo poO3MOBCIOMKEHHS MNPUMIPHUKIB
ayJlioBI3yaJIbHUX TBOpIB, (hOHOTpaM, BijeorpaMm, KOMII IOTEPHHUX Mporpam, 0a3
JTAHUX» PO3IMOBCIOKEHHS TPUMIPHUKIB ayJIl0BI3yaJbHUX TBOPIB, (hoHOTpam,
BiJIeOrpaM, KOMIT IOTEPHUX Mporpam, 0a3 TaHuX — 1€ BBEJEHHS B O0IT MPUMIPHUKIB
ayJlioBI3yaJIbHUX TBOpIB, (hOHOTpaM, BijeorpaMm, KOMII IOTEPHHUX Mporpam, 06a3
JAHUX HUISIXOM ix IPOJIAKY yu 1HIIO1 nepeaayl npaBa
BiacHocTi [59].

[Ipy 1bOMY pO3MOBCIOMKEHHS Ta MPOKAT MPUMIPHUKIB ayJ10BI3yaJIbHUX
TBOPIB, (hOHOTpaM, BijieorpaM, KOMII FOTEPHUX MPOrpam, 0a3 JaHUX JA03BOJISIOTHCS
JIVIIIE 332 YMOBH iX MapKyBaHHS KOHTPOJIBHIUMH MapKaMH — CTIeliaJIbHUMH 3HaKaMH,
110 3aCBIAYYIOTh JOTPUMAHHS aBTOPCHKHX 1 (a00) cyMixkHuX mnpaB. KoHTposbHa
MapKka € CaMOKJICHHUM 3HaKOM OJHOPA30BOI'0 BUKOPUCTAHHS, 30BHIIIHIN 01K SKOTO
Ma€ CremiaibHui ronorpadgidyauil 3axuct. MapKkyBaHHsS KOHTPOJbHUMH MapKaMu
nepeadavae MO3HAYCHHS MUITXOM HAKJICIOBaHHS KOHTPOJBHUX MApOK Ha YIaKOBKY
MPUMIPHUKIB ayaiOBI3yalbHUX TBOPIB, (hoHOTpaM, Bifeorpam, KOMIT FOTEPHHX
nporpam, 0a3 TaHuX.

Ha nymky P. Kamoxonoro, cy0’€KT aaMIHICTPaTUBHOTO HPOCTYIKY —
3arajapHul ((hi3udHa ocy1Ha 0c00a, sika gocsaria 16-u pokis). Cy0’eKTHBHA CTOPOHA
MPaBOMOPYIICHHS] BU3HAYAETHCS CTABJICHHSAM 1O HACHIJKIB 1 XapaKTepU3YEThCS
HAsBHICTIO BUHU 5K y popMi YMHUCITY, Tak il y opmi HeoOepekHoCTi [68].

Jns mpakTthku 3actocyBaHHs ctateil 51-2 Ta 164-9 KVYnAIl BaxiuBe
3HAUEHHA Ma€ Y3arajbHEHHS 3aCTOCYBAaHHS CyJaMU 3aKOHOJABCTBA y CIpaBax Mpo
aJMIHICTPAaTHBHI TPaBOIOPYIICHHS y cdepi 1HTeIeKTyaabHOi BiacHOCTiI Bia 01
ciyasgs 2006 poky, miarotoBieHe cyanero BepxoBHoro Cyny VYkpainu M.
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KonecHukoM, cTapmuM KOHCYJIbTAHTOM YIPAaBIiHHSA Y3arajlbHEHHS CYJIOBOT
npaktuku [. JIaBpOBCHKOIO Ta TOJOBHUM KOHCYJBTAHTOM YIPaBIiHHA A.
Cwmoutkinoro [121].

HacrtynHy crarTio, Ky ciijf po3riasHyTH, 11e cTaTTs 164-6 KYTAIL O6’exTom
IIOTO TIPABOIOPYIICHHSI € CYCIUIbHI BIIHOCHHH, TOB’si3aHI 3 BUPOOHHIITBOM,
PO3MOBCIOIKEHHSIM, 30€pITaHHSM 1 IEMOHCTPYBAHHSIM (PLIbMIB.

Binnmosigno mo 3akony VYkpainu «lIpo kinemartorpadiro», ¢inem - 1€
ayIioBi3yaJIbHUM TBIp KiHeMaTorpadii, 10 CKIaTaeThCs 3 €M130/11B, MOETHAHUX MIXK
cO00I0 TBOPUYUM 33yMOM 1 300paKyBaJbHUMHU 3ac00aMU, Ta SIKUM € pe3yJIbTaTOM
CIUJIBHOI JISTIBHOCTI HMOTO aBTOPiB, BUKOHABIIIB 1 BHPOOHMKIB. 3a crocobamu
dikcarii 300pak€HHS Ta PO3MOBCIOKCHHS (UIBbMU MOAUIAIOTHCS Ha KIHO-,
Bineodiapmu Tomro [55].

OO0’ekTMBHA CTOpOHAa MPABOIOPYIIEHb, MEpeN0aYeHUX JaHOI CTaTTelo,
NOJIATa€ Y BUMHEHHI aKTUBHUX 1M 3 JIEMOHCTpPYBaHHS a0 pPO3MOBCIOKEHHS
(G1IBpMIB HUIAXOM IPOJAXY YU Mepefadl B MpoKaT (GuUIbMOKOMIN 0e3 Jep:KaBHOTO
MOCBIJJYEHHS] Ha MPaBO PO3MOBCIOKEHHS 1 JEMOHCTPYBaHHS (DUIBMIB, a TAKOX 13
PO3MOBCIOJIKEHHS (PUIBMIB IIIXOM BUTOTOBJIEHHS (PIIbMOKOIIM 0€3 Aep:KaBHOTO
MOCBIJJUEHHS Ha MPaBO PO3MOBCIOKEHHS 1 JEMOHCTPYBaHHS (DUIBMIB 3 METOIO iX
JEMOHCTPYBaHHS, TPOJAXy, mepenadi B mpokaT Jlo TOTO X JAEMOHCTpYBaHHS
G1IpMIB — 1€ TOKa3 (PuUIbMY risgadaM y TpU3HAYEHUX JJIA [[bOTO MPUMILIEHHSIX
(KiHOTeaTpax, IHIIUX KIHOBHJIOBMIIHHMX 3aKJIa/ax), Ha BIIEOYCTAaHOBKAX, a TaKOX
KaHajaM{d MOBJICHHs TeneOaueHHs. Po3moBcromkeHHs (mpokaTr) (impMy - 11e
BUTOTOBJICHHS (ITBMOKOMIN (THpakKyBaHHS), MPOJaX Ta Tepeaada iX y Mmpokar
IOpUIUYHUM Ta (Pi3uyHuM ocobaM. DinbMOKOMisS - 1€ MPUMIPHUK (DUIEMY,
BUTOTOBJICHHH 13 3aCTOCYBaHHIM BUX1IHUX MaTepianiB pitsmy [68].

[IpaBo Ha PO3MOBCIOKEHHS 1 IEMOHCTPYBAHHS HAI[IOHAILHUX Ta 1HO3EMHUX
¢GbUIbMIB Ha BCiX BHJAX HOCIiB 300pa)K€HHSI HAJA€ThCS, BIAMOBITHO 1O BUMOT
3akoHiB Ykpainu «lIpo kiHemarorpadiro», «IIpo aBTOpchbKe MpaBoO 1 CyMIXHI
npaBa» Ta IHIIMX HOPMATHUBHO-NIPABOBUX akKTIB, CyO’ekTaM KiHemaTorpadii
IICHTPAJILHUM OPTraHOM BHKOHABYOI BJIaJIU y Tainy3i kiHemarorpadii [55;49].

JIoKyMEHTOM, KM 3aCBITUY€E 1€ MPABO Ta BU3HAYAE YMOBH PO3IOBCIOIKCHHS
1 JE€MOHCTpYBaHHsA, € JlepKaBHE MOCBIIYEHHS HA MPaBO PO3MOBCIOKEHHA 1
JeMOHCTpyBaHHS PiabMiB. DiIbMU, Ha K1 BUJIaH1 JIepKaBHI MOCBIIYCHHS Ha MPaBO
PO3MOBCIO/KEHHS 1 IEMOHCTPYBAHHS, BHOCSATHLCS 10 ACP’KABHOTO PeeCTPy (PiIbMIB.
[TomoxeHHss mpo JAep)KaBHE TIOCBIAYEHHS Ha TPaBO  PO3MOBCIOHKCHHS
JIEMOHCTpYBaHHs (ibMiB 3aTBepKy€eThcst KabineTom MinictpiB Ykpainu [105].

BiamoBimHo 10 HaykoBO-TipakTWuHUN kKomeHTapro Komekcy VYkpainu mpo
aZIMIHICTpaTUBHI MPaBOMOPYLICHHs, Cy0’eKTaMH MPaBOMOPYIICHHS MOXYTh OyTH
ocoOu, sIKI HE MaloTh JCP>KAaBHOTO TMOCBITYEHHS Ha MPABO PO3MOBCIODKCHHS 1
JIEMOHCTPYBaHHS (UIbMIB.

Cy0’eKTMBHAa CTOPOHA TIPABOMOPYIIECHHA XapaKTEPU3Y€EThCA HASBHICTIO
psIMOTo a0 HenpsiMoro ymuciay [68].

Takox cmia po3riissHyTH ctatTio 164-7 KYnAII, sika mae Ha3By «IlopyiieHHs
YMOB PO3IMOBCIOJKEHHSI 1 JEMOHCTpYBaHHS (iIbMIB, TepeadaueHuX JIep>KaBHUM
MOCBITYCHHSIM Ha MPaBO PO3IMOBCIOKEHHS 1 IEMOHCTPYBAaHHS (QLIbMIBY.
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OG’eKTOM IHBOTO TMPABOINOPYIICHHS € CYCIUIbHI BIJIHOCUHH, TOB’s3aHI 3
BUPOOHUIITBOM PO3MOBCIO/IKEHHSIM, 30€piraHHsIM 1 IEMOHCTPYBAHHIM (PLIbMIB.

O06’exTHBHA CTOPOHA MPABOMOPYIIEHHS, Tepea0aYeHOro CTaTTel0, MOJsTae y
PO3MOBCIO/IKEHH] 1 IEMOHCTPYBaHHI (P1JIBMIB 3 TOPYIICHHSM YMOB, epea0adyeHnX
JIep’KaBHUM MOCBITYCHHSIM Ha MPABO PO3MOBCIOXKEHHS 1 IEMOHCTPYBaHHA (DiTbMiB
[68].

BinnmoBigno no IlomokeHHs mpo JAep)kaBHE TIOCBIMYEHHS Ha MPaBo
PO3MOBCIOJIPKEHHS 1 JIEMOHCTpPYBaHHS (DUIbMIB, 3aTBEPKEHOTO0 MOCTaHOBOIO
Kabinery MinictpiB Ykpainu Bix 17.03.1998 p. Ne 1315, nepkaBHe MOCBIAYECHHS
Ha TMpaBO PO3MOBCIOUKEHHS 1 JIEMOHCTpYBaHHS (UIbMIB (Jali — MpPOKaTHE
MOCBITYCHHS) BUIAEThCS MIHICTEPCTBOM KYyJNbTYpH YKpaiHU HOpPUAMYHIA abo
Gbi3uyH1li 0c00i, SKa BIAMOBIIHO J0 3aKOHOJIABCTBA € CY0’ €KTOM IIiAIPUEMHHUIIBKOT
nisutbHOCTI [105].

[IpokaTHe TOCBIMYEHHS A€ MPaBO PO3MOBCIOMKYBATH 1 JEMOHCTPYBAaTH Ha
TepuTOpli YKpainu Bci BUU (UIbMIB, BUPOOJIEHUX B YKpaiHi Ta 3a ii Mexxamu (aaii
— ¢uapMH), Oynb-IKUM KIHOT€aTpaMm, KIHOYCTaHOBKAaM, B1JIEOYCTAaHOBKaM (zaii —
KIHOBHJIOBHILIHI 3aKJIaJid), MPOKATHUM IyHKTaMm BiJ€OKACET, TOProOBEIbHUM
NIAIPUEMCTBAM, MIANPUEMCTBAM 3 THUPAKyBaHHA, a TAaKOX TeJleopraHizamisaM. Y
TOMY YHUCJI1 KaOeIpHOMY Telle0aueHHI0 (Jail — BiACOTeNIe3aKIIaln), HE3aJIEeKHO Bijl
dbopmu BIIacHOCTI. Y MPOKATHOMY MOCBIIYCHHI 3a3HAYAETHCS 1HACKC PLIBMY.

Cy0’ekTOM mpaBONOpPYIIEHHS MOXe OyTh mocagoBa ocoba cy0’ekTa
M1IPUEMHHIIBKOT TiSUTBHOCTI 200 (hi3udyHa 0co0a, skl y BCTAHOBICHOMY MOPSIIKY
BUJIAHO JIep’KaBHE IOCBIJUYEHHS Ha MPaBO PO3MOBCIOHKEHHS 1 JAEMOHCTPYBaHHS
¢binmpMiB. CyO’€KTMBHA CTOpOHA MPABOIMOPYUIEHHS, TEpea0a4yeHoro JaHOI0
CTaTTEI0, XapaKTepU3Y€EThCA HASIBHICTIO BUHU SIK Y (HOpMI yMHCITY, Tak 1y dopmi
HeoOepexHocTi [68].

Po3risiHyBIIM OKpEMI €JIEMEHTH CKJIay aMIHICTPATUBHUX MPABONOPYLIEHD B
chepl 1HTENEKTYaJIbHOI BJIACHOCTI MPEICTABISIETHC MOXJIMBUM CHOPMYITIOBATH
JesKl BUCHOBKU. Ha ChOTOJHI B YKpaiHCBKOMY 3aKOHOJABCTBI C(HOpMYyBalUCA
OCHOBHI MIJCTaBM Ta KpUTEpli MPUTATHEHHS OCi0 [0 aAMIHICTPaTHUBHOI
BIJIMOBIJIAJIBHOCT] 3a MOPYILUEHHS y cdepl 3aXUCTy IHTENIEKTYaJlbHOI BJIACHOCTI.
dakTHUHUMHN mIcCTaBaMH aJMIHICTPATUBHOT BIJIIIOB1IAJILHOCTI 3a
BUIICPO3TIITHYTUMH CTAaTTSAMU € JisTHHSA Y (OpMi HEJOTPUMAaHHS MPAaBOBUX HOPM,
10 MICTSITh Pi3HI 00 €KTHUBHI 1 Cy0’ €KTUBHI €JIEMEHTH.

Came CyKymHICTh IUX €JeMEHTIB (00’€KT, 00’€KTHBHA CTOpPOHA, CYyO €KT,
Cy0’€KTHBHA CTOPOHA) MAIOTh BU3HAYAIHHUI BIUIUB HA BITHECEHHS TOTO YH 1HIIIOTO
JUSTHHS IO aJMiHICTpaTUBHO-KapHUX MOPYIIEHB Y chepl 3aXUCTy 1HTEIEKTyaTbHOI
BracHOCTI. [Ipu 1mbOMYy BaXXJIMBHM € UITKICTh Ta OJHO3HAYHICTH HOPMATHUBHO-
IPAaBOBUX KOHCTPYKIIM, II0 BHM3HAYalOTh, TEPEAYyCIM, OO0 €KTHBHY CTOPOHY,
cyO’€KTIB aIMIHICTPAaTUBHOTO MPABOMOPYIIEHHS Ta GOPMHU iX BUHHU.

HeoOximgHe momanpIie BAOCKOHAJIICHHS 3aKOHOAABCTBA MPO aJMiHICTPATHBHY
BIJIMOBIJIAJIBHICT, 32 TMOPYIICHHS MpaB I1HTENEKTYaJlbHOI BJIACHOCTI, a TaKOX
MPaBO3aCTOCOBYOI MPAKTUKW B JaHiM cdepi, 1110, B CBOIO YEPry, MOXKE ICTOTHO
MOJIMNIIUTH 3arajibHy CUTYAaIlllO 13 3aXHCTOM IHTEJIEKTyaJbHOI BIACHOCT1 B HaIll
KpaiHi.
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PO3/11 3
[IJISIXHA BAOCKOHAJIEHHS AJIMIHICTPATUBHO-ITPABOBOT'O
3ABE3IEYEHHS 3AXUCTY OB’€KTIB ABTOPCBKHX I CYMIKHHX
MPAB, 11O BUPAJKEHI Y IU®POBII ®OPMI

3.1 Hlasxu miaBUIEeHHA e(eKTHBHOCTI MiIbHOCTI cy0’€KTIiB aep:kaBHOI
BJaau y cdepi 3a0e3nedeHHs] 3aXUCTY 00’€KTIiB ABTOPCHKHUX | CyMiKHUX IpaB,
110 BUpaxkeHi y mudposiii popmi

[lutaHHs BIOCKOHAJIGHHS CHCTEMHU OpraHiB ymOpaBiaiHHA B  cdepi
1HTEJIEKTYaJIbHOI BJIACHOCTI YacTO MIJHIMAIOThCS Ha HaWBUIIUX PIBHIX JACp>KaBHOI
Brnaau. I[liAKpecitoeTbCcsi poib 1HTENEKTYalbHOT AISUIBHOCTI B KHUTTI Cy4YacHOl
nepxkaBu: «Bu HaM ay»e moTpiOHI. Y ciM, XTO TOTOBUM OyayBaTH HOBY, CUJIbHY Ta
yCIHIIHY YKpainy, 5 3 paAgicTio HaJlaM YKpaiHChbKe IpOMaIsTHCTBO. Bu oOBUHHI iXaTn
B YKpaiHy He B rocTi, a 1ojioMy. Mu yekaemo Ha Bac. CyBeHIpIB 3-3a KOPJIOHY HE
NnOTpiOHO, MPUBE3ITH, OY/Ib JIaCKa, CBOI 3HAHHSI, IOCB1J] 1 MEHTAJIbHI I[IHHOCTI...» (3
iHaBrypariitaoi npomoBu [Ipe3unenta Ykpainu Bomomumupa 3enencbkoro) [65].
Kpim 115010 CIi7] HArOJOCUTH, IO M 1HIII MOCAT0BI OCOOM Ta JepaBHI OpraHu
PO3YMIIOTh MPO HEOOXITHICTH OOPOTHOM 3a «IHTEJNEKT». Y 3B 53Ky 3 YUM
pedopMyBaHHS JEpKaBHOI CHUCTEMH MPABOBOTO 3aXUCTy 1HTEICKTyaIbHOI
BJIACHOCTI B YKpaiHi BUJIISETHCSA OJHUM 3 HAHOUIBII IPIOPUTETHUX.

[TinTBEpXKEHHSIM IIOMY € HHM3Ka HOPMATHUBHO-TIPABOBHUX aKTiB, sIKI 200 Ha
[OMY HaroJonyrTh («CTpareris cTajgoro po3BUTKY « Ykpaina — 2020», cxBaneHa
VYkazom [Ipesunenta Yipainu Big 12.01.2015 poky Ne 5/2015), abo pernaMeHTy0Th
KOHKpeTHI nuisixu pedopmyBanus («Konmeniiiss pedopMyBaHHS —JepKaBHOT
CUCTEMHU TPABOBOi OXOPOHM IHTEJIEKTYaJIbHOI BJIACHOCTI B YKpaiHi», CXBajieHa
Posnopsmxkennssm KMV Big 01.06.2016 poky Ne 402-p), kpiM LbOro icHye M
He3aTBep/KeHUN MpoekT pedopmyBanHs aaHoi cdhepu («HarionanpHa crpaTeris
PO3BUTKY cepH 1HTENEKTyalbHOI BJIacHOCTI B YKpaiHi Ha nepioa 10 2020 poky»)
[123;115].

[IpoanamnizyBaBily BUILIE3a3HAUYCH] aKTU, MOHA 3pOOUTH BUCHOBOK, IO BXKE
ICHy€ IIIJIKOM KOHKPETHUM TUTaH M1 3 BIOCKOHAJEHHS JaHoi cdepu, 30Kpema,
BU3HAHO, M0 ICHyl0OYa Ha TOW MOMEHT CHCTeMa MIPaBOBOTO 3aXHUCTY
IHTEJIEKTYalbHOI BJIACHOCTI 3acBiAunia HHU3bKY €(QEKTHBHICTb 1 HE3JaTHICTh
3a0e3MeunTH PO3BUTOK cepu I1HTENEeKTyalbHOI BiacHOCTI. HaromomeHo i Ha
HEJIOCKOHAJIOCTI CUCTEMHU JIEPKABHOTO YMIPABIIHHS C(HEpPOI0 MPAaBOBOTO 3aXHUCTY
1HTEJIEKTYaIbHOI BIIACHOCTI, 30KpeMa ii CKJIaJTHOCTI Ta 6araTopiBHEBOCTI. A SIKIIIO X
PO3TJISIHYTH, SIKI Jep:KaBHI OpraHd, yYCTaHOBU Ta CTPYKTypu OyJu HaJljiIeHl
MPSIMUMU 1 HETIPSIMUMHU (DYHKITISIMU Ta BiJIMIOBIIATBHICTIO B cepi IHTEIEKTYTbHOT
BJIACHOCTI, TO MOKHA TIJILKH MIOTOJIUTHCH 3 BUIIIC3a3HAYCHUM TE3UCOM.

besnepeuno, 3a Ti pOKM CKUIBKU A1FOTH JAaH1 KOHIIEMIIIT, IEBHI 3I00YTKH €: 11e
W 3MIHM y CHUCTE€MI JEp>KaBHUX OpraHiB IPAaBOBOTO 3aXHUCTY I1HTEIEKTyalbHOI
BJIACHOCT1, MEPEpO3MNOoAlI MOBHOBAXKEHb y JHaHiil cdepi, mikeigamii JlepskaBHOT
CITY>KOH 1HTEJIEKTYaJIbHOI BJACHOCT1 Y KpaiHH, CTBOPEHHS Tak 3BaHOro «IP-cymy» Ta
iH. Ilpore, yac #jae, cxBajieHI KOHIIENIlI BTpayarOTh TEPMIHM CBO€I 1ii, a ix
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peaiizallisg 3ajMIliae MeBHI MUTAaHHSA. 30KpeMa, M B JOTUYHIN 10 chepu 3axucry
1HTEJIEKTyaJIbHO1 BIACHOCTI, cepi 3a0e3neyeHHs 3aXUCTy 00’ €KTiB aBTOPCHKHX 1
CYMDKHUX TpaB, 110 BUpaxeH1 y udposiii Gopmi.

[TigTBepKeHHSIM IbOMY € po3poOka mpoekTy HarionanbHOI cTpaTerii
PO3BUTKY c(hepH IHTEIEKTyaIbHOI BIAaCHOCTI B YKpaini Ha repiox 2020-2025 pokw,
B SIKOMY OKPECJICH1 CX03K1 3aBJIaHHs, 110 i B MUHYJ1H. OTHUMU 3 MYHKTIB, K1 OyJn
OTOJIOIIEHI, BHUSBHMBCS «BHCOKHA pIBEHb MIpaTCTBA Ta I1HTEJEKTYyalIbHOI
KOHTpadakii» Ta «HU3BKUM PIBEHb B3a€EMOJII JepKaBHHX, NpodeciiHuX Ta
IPOMAJICBKUX THCTUTYIIIN Y c(hepi MPaBOBOTO 3aXUCTY IHTEICKTyaIbHOT BJIACHOCTI».

VY nepiry yepry Hac IIKaBJsTh came 00’ €KTH aBTOPCHKUX 1 CYMDKHUX TPaB, 110
BUpaXeH1 y udpoBii hopmi. ToMy 3 TOro MIMPOKOTO KOJia IepKaBHUX OPTaHiB, SKi
HAJUICH] TPSMUMU 1 HENpSIMUMH (YHKIISIMH Ta BIJMOBIJAIBHICTIO B cdepi
IHTEJIEKTyaJIbHO1 BJIACHOCTI, MU PO3IJITHEMO Ti, SIK1 J1I0Th came B JOCIIKyBaHIN
cdepi Ta 3aIPONOHY€EMO IUTSIXH MIBUILICHHS 1X €()eKTUBHOCTI.

[lepm 3a Bce, TpeOa BHU3HAYMTH, IO B3araji oO3Hayda€ «ePEKTUBHULY.
AKazieMIYHUI TIIyMayHU CIIOBHUK YKPAiHChKOi MOBH, TIOSICHIOE L€ CJIOBO SIK T€, 10
NIPUBOJIUTH JIO MOTPIOHKUX pe3yNbTaTiB, HAacHiaKiB [19].

EdeKkTuBHICTD IIATBHOCTI OpraHiB JEp:KaBHOI BIaAM Ma€ pPO3IISAaTHCS 3
OrJISIAY HA MOHATTS €()EKTUBHOCTI I€PKABHOTO YNPABIIIHHS, IO PO3PI3HIETHCS SIK:

—  3arajbHa coliajibHa e()EeKTUBHICTD JIEP>KABHOTO YIIPABIIHHS;

—  e(eKTHBHICTh oOprasizamii 1 (QYyHKIIOHYBaHHS CyO’€KTIB JEpXKaBHOIO
YOpPaBIIHHS;

—  e(eKTUBHICTb JISJILHOCTI YIIPABIIHCHKUX OPraHiB Ta MOCaZA0BHUX OCIO.

B ouiHi epeKkTUBHOCTI AEp>KaBHOTO YINPABIIHHSA BaXXKJIMBA POJIb HAJEKUTH
KpUTEPISIM KOHKPETHOI COLIaIbHOI €()eKTUBHOCTI ISUIBHOCTI OpraHy AepiaBHOT
BJIaJIU 1 TOCAI0BOI 0COOM, KOYKHOTO YIIPABIIHCHKOTO pillieHHs, aii, BruuBy [133].

[li xputepii HeoOXimHI TOMy, IO 3arajbHa 1 CHemiaJibHa €(QEKTUBHICTh
JIepKaBHOTO YIIPaBIIHHS € HACIHIJKOM KOHKPETHOI COIIaJIbHOI e(QEeKTHBHOCTI
OKPEMUX YIPaBIIHCHKUX 3yCHIIb.

Kpurepisimu corrianbHOi €eKTUBHOCTI €:

—  CTYMNIHb BIANOBIAHOCTI HANpPsMIB, 3MICTY 1 pe3yJIbTaTiB YIpPaBIIHCHKOI
JUSTBHOCTI OpPraHiB 1 MOCaJOBUX OCIO THUM 1i mapameTpam, siKi BigoOpaxkeHi y
IPaBOBOMY CTaTycCi OpraHy i okpeMoi mocaiu;

—  3aKOHHICTb PIIIEHb 1 I OpraHiB IePKaBHOI BJIaIA Ta OPTaHIB MIiCIIEBOTO
CaMOBDSITyBaHHsI, a TAKOXK 1X MOCAOBUX OCI0;

—  PCAIBHICTH YIPaBITIHCHKHAX BILTUBIB (mae 3a0e3mnevyBaTu
I[IJICOPIEHTAIlII0, OpraHi3alif0 1 HOPMAaTUBHE PETYJIIOBAHHSI KEPOBAaHUMHU
00’ exTaMn);

—  3MICT YNPAaBIIHCHKUX aKTIB (pillIe€Hb, BUMHKIB, N1 Ta 1H.) 3 MOMJISIAY
B1JIOOpa)KEHHS B HUX 3alUTIB 1 MOTPeO JHOJEH, CIPSIMOBAHOCTI Ha iX JOOpOOYT 1
PO3BUTOK;

—  XapakTep i 00cAT B3a€MO3B’I3KiB BiJIMTOBIIHUX OPraHiB JIepKaBHOI BIIa I
YU OPTaHiB MICIIEBOTO CaMOBPSAYBaHHS Ta iX MOCaTOBUX OCIO 3 TpoMaasiHaMu, iX
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00’€THAaHHIMHU 1 KOJIEKTUBaMHU (TIOKa3y€ pPIBEHb JIEMOKPaTU3MY YIPaBIIHCHKO1
TUSITEHOCTI);

— wMipa 3a0e3meuyeHHs B PIMICHHAX 1 JisIX TOCAJAOBUX OCIO MPECTUKY
JIepKaBu;

—  TPaBAMBICTH 1 JOLUIBHICTH YNPaBIHCHKOI 1H(OpMAIii, iKa BUIAETHCS
opraHamu Ta iX MocaJloBUMH 0c00amu;

—  MOpaJbHUH KpuTepiid (moysira€ B MOPAIbHO-17€OJOTIYHOMY BIUIMBI
YOPaBIiHCHKOT ASNTBHOCTI Ha «30BHIIIHE» CEPEIOBHUIIIE).

[Ipu  omiHioBaHHI  €(EKTUBHOCTI  JIEPKABHOTO  YMPaBIIHHSI  MAaroOTh
MOPIBHIOBATHCH:

— LU, SIKI TPaKTUYHO peajli3yloThCsl B HhOMY, 3 IUISIMH, SIKI 00’ €KTUBHO
JIETEPMIHOBaH1 CYCIUIBHUMHU 3aMTUTAMU;

— 1T, SIKI peaii3oBaHl B YIPABIIHCBKUX IMpoIecax, 3 pe3yJbTaTaMu,
oJIep>KaHUMU TpU 00’ €KTUBI3ALll JEP:KaBHOTO YIpaBIiHHS (pilIeHb 1 M1 HOTro
YIPaBIIHCHKUX KOMIIOHEHTIB);

— 00’€KTHBHI pe3yJIbTaTW YOpPaBIIHHSA 13 CYCNUIBHUMH HOTpedamMu i
1HTEepecamu;

—  CYCIIUIbHI BUTPATH, SIK1 MIIIUIA HA Jep>KaBHE YIPABIIHHSA, 3 00’ €KTUBHUMHU
pe3yabTaTaMu, OJIep>KaHUMH BHACTIIOK YIIPaBIIHHS;

—  MOJJIMBOCTI, 3aKJaJIeHl B YNPaBIIHCbKOMY MOTEHLIaNl, 31 CTyIEHEM iX
peaIbHOTO BUKOpUCTaHH [77].

Buxoasun 3 BHIL€3a3HaYEHUX KPUTEPIiB €(PEKTUBHICTH IISJIBHOCTI OpPraHy
JIep’KaBHOI BIagu Tiependadae JOCSATHEHHS IIOCTAaBJICHOI METH B pe3yJbTari
HaJaro)KeHoi opraHizallii poOoTH WOro CTPYKTYPHHUX MiAPO3/LIIB Ta MPALIBHUKIB,
SK1 TaM MPaIOI0Th.

k1o B34TH U1 IpUKIIay MiHICTEPCTBO BHYTPIIIHIX CIIpaB, TO JaHUI OpraH
BUKOHABYOI BJIAJIM Y€pPE3 CBO1 OPraHu, B MepIry yepry yepe3 HarioHaibHy Moo
VYkpainu, 31HCHIOE 3aX0/IU 1010 3aXUCTY 00’ €KTIB aBTOPCHKHUX 1 CYMIKHHUX TIPaB,
10 BUpPaXKeH1 y UPPOBiK GopMi BiJl MPOTUTIPABHUX MOCITAHbD.

HamionanpHa modimiss YKpaiHM Ha CHCTEMHIH OCHOBI BXKHBA€E 3aXOJIH,
CIpsIMOBaHi, 30KpeMa Ha TOCWJICHHSI MPOTHAII HE3aKOHHOMY THPaKyBaHHIO 1
PO3MOBCIOJDKEHHIO Ha TEPUTOpPii JepkaBu KOHTpadaKTHOI ay/i0Bi3yalbHOT
MPOIYKIlii, KOMIT IOTEPHOTO TIPOTPAMHOTO 3a0€3MEUYeHHs, BHUKPUTTS (HaKTiB
BUPOOHUIITBA 1 peamizamii  (anbcudikoBaHOi MPOAYKIII 3 HE3aKOHHUM
BUKOPUCTAHHSAM TOPrOBEJIbHUX MAapOK BIJIOMUX BITYM3HSHHMX Ta 3apyODKHHX
ToBapoBUpoOHUKIB. Kpim mporo y crpykrypi HIIY € migpo3aum 3 mpotumii
KiOEep3JIOUMHHOCTI, $K1 BIJAMOBIJAIOTH 3a MUTaHHS OOpPOTHOM 3 MOPYUIEHHSMU
aBTOPCHKUX 1 CYMDKHUX MpaB y Mepexi [HTepHeT.

Buiie3azHaueHuMU MiApo3aiIaMu PETYISIPHO MPOBOASTHCS TaKl OMEPaTUBHO-
npodiTakTHYHI 3aX0/1H, K onepairis «[lipatny, 3 BiampaitoBaHHs cy0’€KTiB pUHKY
IHTEJIEKTyaJIbHOI BJIACHOCTI, MiJl YaC SKUX OJHUMH 13 TPIOPUTETHUX HAMPSIMKIB
poOOTH BU3HAYEHO MPOTHII0 TOPYIICHHSIM Yy chepi aBTOPCHKOTO TMpaBa, a TaKOK
00poTrOY 3 [HTEepHET-MipaTCcTBOM.
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[Ipote, mpoBiBIIKM aHajai3 HOPMATUBHO-TIPABOBOi 0a3u, SIKa PEryJilo€ JlaHe
BIJIOMCTBO, MOXXHa 3pOOWTH BHCHOBOK, IO HEMa€ YITKOI perjaamMeHTarlil
oprasizaifiifHoro 3a0e3meueHHsl AISUIBHOCTI MiAPO3/AUIIB B KOHTEKCTI MPOTUIIT
MIPABOIOPYIICHHAM Y c(epil 3aXUCTy 00’€KTIB aBTOPCHKHUX 1 CYMDKHHUX IpaB, IO
BUpa)keH1 y nudposiit popmi.

Tak Jume MoOXHA HaBeCTH I HOpukiany 3akoH Ykpainn «lIpo
OpraHi3aliifHo-IpaBOBI OCHOBH OOPOTHOM 3 OpPraHi30BaHOIO 3JIOYMHHICTIOM, €
perinamMeHToBaHo iHdopwmarlliine, piHaHCOBE, MaTepiaIbHO-TEXHIYHE Ta HAYKOBO-
JOoCiHe 3a0e3MMeueHHs 3 METOI0 0OpOTHOU 3 OpraHi30BaHOO 3JIOYMHHICTIO [57].

Opranizariiine 3a6e3neyeHHs JISIBHOCTI 100 TPOTHIII MPABOMOPYIIICHHSIM
€ HaJI3BUYANHO BaXXJIMBMM Ta OJHOYACHO HAJA3BUYAHHO PO3TaIyKEHUM.
Haifuacrimie 10 HbOro BITHOCATH 3aX0/IH, OB’ I3aH1 3 EKOHOMIYHUM, MaTepiaJIbHO-
TEXHIYHUM, KaJPOBHM 3a0€3ICUCHHIM JisIbHOCTI YIIOBHOBaKEHUX opraHiB [84].

Tak, Ha HaITY TyMKY, TaKe 3a0€3MMeUeHHS 3MIHCHIOETHCS MUISIXOM:

—  aJAMIHICTPYBaHHS Ta KOPUCTYBAaHHS CIICIIaII30BaHUMU 0a3aMu JJaHUX;

— 3a0e3reyeHHS  HEOOXIJIHMM  YCTaTKyBaHHSAM Ta  €KOHOMIYHOIO
CTaOUIBbHICTIO 32 PaXyHOK OIOJDKETY;

—  3pocTaHHs NpodeciiHUX yMiHb Ta HABUYOK CHIBPOOITHUKIB;

—  MPOBEJCHHS aHAJITUYHOI 1SUTbHOCTI Ta CKJIAJaHHS B MOIAJIbIIIOMY 3BITIB,
3 METOIO NMPOTHO3YBAHHSI Ta BU3HAYEHHS NIPIOPUTETIB;

—  opraxizaiis HayKOBO-JIOC1HO1 pobotu 3a KOHKPETHUMH
NEePIIOYEProBUMHU LIUIAMH, HUIAXOM 3aJIy4eHHS HayKOBHX (PaxiBI[iB, 30Kpema 13
3aKjaiB BHIO1 ocBiTH cuctemu MBC;

— BHUBYEHHA JOCBiAy IHIIMX KpaiH B KOHTEKCTI OOpOoTHOM 3
MIPaBOMNOPYIICHHSIMHU (3JI0YMHAMMU ).

Cripg 3ayBaXKUTH, IO HAa 3aKOHOJJABYOMY PiBHI BHILI€3a3HAYEH] 3aX0/I1 Y cepi
3aXUCTy 00’€KTIB aBTOPCHKUX 1 CYMIKHHX TpaB, [0 BUpaxeH1 y udpoBiit popmi
HE BU3HAYaIOThCS.

3 metoto epextuBHOrO hyHkmionyBanusa HITY y cdepi 3abe3neueHHs 3aXucTy
00’€KTIB aBTOPCHKUX 1 CYMIKHHX TIPaB, 1110 BUPaKEH1 y 1 poBiit popmi HEOOX1THO
YiTKC BU3HAYCHHS (YHKII Ta TOBHOBAXKEHb, SKI MalOTh OyTH YITKO
perjJamMeHToBaH1, SIK y HOPMaTHUBHO-TIPAaBOBOMY, TaK W METOJUYHO-I0BIIKOBOMY
MoJIi, MpY 1IbOMY JlaHA JisUIbHICTh MOBUHHA OYTH peaiizoBaHa (axiBISIMU, SIK1 €
crerjajgicTaMu y 3a3HadyeHii cdepi.

OTxe, MOXHa KOHCTaTyBaTH, IO MijJ OpraHizaliiHuM 3a0e3nedeHHsIM
nisuibHOCTI miapo3ainiB HITY y cdepi 3a0e3neuenHs 3axucty 00’ €KTiB aBTOPCHKUX
1 CYMDKHUX MpaB, M0 BUpaxeH1 y HudpoBii hopmi ciiijy po3yMITH perjJaMeHTOBaHE
Ha 3aKOHOJIaBUOMY PIBHI Y3TOJKEHHSI I0JI0 JIsUTbHOCTI BY3bKO CIEIliai30BaHUX
¢daxiBIliB B MiCIll, TPOCTOpI Ta daci 13 3a0e3MeUYeHHSIM BCIM HEOOXITHUM
YCTaTKyBaHHSM.

ToMy MU MOXXEMO CTBEp/IKyBaTH, 110 €(pEKTUBHICTh 3a0€3MEUCHHS 3aXHUCTYy
00’ €KTIB aBTOPCHKHX 1 CYMIXKHUX MPaB, 10 BUpaxeH1 y U(poBiit popmi moxke Oyt
JOCSITHYTA IIUIIXOM YIOCKOHAJICHHSI 3araJIbHOI OpraHi3aiii 3a3Ha4€HO1 JiSITbHOCTI.
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Cepen HanpsIMIB JiSTTLHOCTI IEP)KaBHUX OPraHiB 31 3MIITHEHHS OpraHizaliiiHux
OCHOB 3a0€3IeYeHHS 3aXUCTY y 3a3HadyeHii chepi MOKHA BUAUIUTH:

—  MpaBO3axHCHUM (3MILHEHHS CUCTEMHU MTPABOOXOPOHHUX OPTaHiB 3 METOIO
HAAIIHOTO 3aXUCTY MpaB Ta 3aKOHHUX 1HTEpECiB Cy0’ €KTiB, sIKi (PYHKIIOHYIOTH Y
naHiil cdepi Ta ePeKTUBHOI MPOTUIIT MPABONOPYIICHHSIM);

—  Tally3eBO-yNOBHOBaXXYIOUUN (uiTke pEryJIIOBaHHS HOpMaMH
3aKOHOJIABCTBA TOBHOBAXEHbB JIEP:KaBHUX OPTaHiB, IUISIXOM YCYHEHHS Ty OJtOBaHHS
iX QyHKITIH);

—  mpeBeHTUBHUH (1H(HOPMYBaHHS HACENEHHS LIOJI0 HAJIEKHOTO CTaBJICHHS
710 3aKOHOJABCTBA 3 METOIO MMiIBUIIICHHS PIBHS 1X MPaBOBOi CBITOMOCTI, a TAKOX 1X
3aJydyeHHS O AaKTUBHOI CHiBIpami MIOA0 MPOTHIIi MPaBOMNOPYIIECHHSIM
y JaHiil cdepi).

Ha wHam mnormsig, cepen  BUIlE3a3HAYEHUX HANPSIMKIB 31 3MILHCHHS
OpraHizaliifHiuX OCHOB 3a0€3MEeUEHHS 3aXHCTy 00 €KTIB aBTOPCHKUX 1 CYMIKHHUX
mpaB, MO BUpakeHl y mu@posiit ¢opmi ocoOauBe Micle 3aiiMae raity3eBo-
YIOBHOBaXYIOUMH HampsMOK. B cBowo k uyepry, raigy3eBO-yHOBHOBaXKYyHOYa
cTpykrypa niaposaury HITY — e cykynHICTh pi3HUX BUAIB Ta HAPSIMIB TisUIBHOCTI,
1110 00yMOBJIEHI METOIO HOr0 CTBOPEHHS Ta KJIOYOBUMHU 3aBAAHHAMH, IK1 HA HBOTO
MOKJIa/ICH1, & TAKOXX CYKYIHICTh TOBHOBXEHb KOMIUIEKTYIOUHX HOTO MMiIPO3LTiB
Ta (DyHKIIOHAJTBHUX 000B’SA3K1B MPAL[IBHUKIB, K1 TaM MPALIOIOTh.

KoxeH oprad uM mipo3ail BU3HAYAE TAKY CTPYKTYPY, a MOTIM (POPMYIIIOE 1
HOPMATHUBHO 3aKpIIUIIOE 1i B MOJOKEHHAX Ta y (PYHKLIOHAJbHUX OOOB’sI3Kax Ta
MOCAJ0BHUX IHCTPYKWIsAX cHiBpoOITHUKIB. KoHKpeTHMIl 3MicT (QyHKIIi, cucTeMuU
yIPaBITiHHS 3aJISKUTH BiJT ii IJTbOBOTO MPU3HAYCHHS Ta crienudiku isTbHOCTI [25].

[Topy4 3 mmm, 3aBaaHHs Ta QYHKIIT BAKOHYIOTBCS 3apajid JOCSTHEHHS METH,
ska Oyrna mocrtaBieHa mnepen opraHoM. Ilim MeToro ciif po3yMiTH HaCTaHHS
OaxxaHoro cTaHy a00 PIBHSA PO3BUTKY, SKMX Tpeda AOCATTH MUIIXOM peajizailii
BIIMOBIHUX 3aBJaHb. 3BIJCM MOXKHA 3pOOMTH BHCHOBOK IpO Te, IO 0e3
BU3HAUEHHS TOJOBHOI METHM JISUIbHOCTI OpraHy HE Mae CeHCy WOoro
(GYyHKIIOHYBaHHSI.

["onoBHOIO MeTorO AismpHOCTI HartionansHoT nodiii YKpainu € miaTpuMaHHs
myOJiyHOT Oe3MeKu Ta MOPSAKY Ha BCi TepuTopii aepxkasu. Ll crpaTeriuna meta
JeTaji3yeTbcss HHU3KOI0 HOPMATHBHHMX akTiB, 30Kkpema llojoskeHHSM TMpo
HamionansHy nomittito, 3arBepaxeHuM [loctanoBoro KMV Bin Big 28.10.2015 poky
Ne 877 [107]. Kpim Bumie3azHaueHOi METH ICHYIOTh W iHIIN, TIPU I[OMY KOXHA
KOHKPETHO BH3HAUCHAa Taka MeTa BHCTyMae sK 3aBAaHHS Oe3MocepeaHbol
nisuibHOCTI. JlaHi 3aBaaHHS, $SKI HEOOXIJHO BHKOHATH IS 1X JIOCSATHEHHS,
BU3HAYatoTh (yHK1ii HarionaneHoi noniiii YKpainu.

Koxna ¢ynkuis, 3 noxnagenux Ha HITY, xoHkpeTusyerbcss y QyHKIISX i
CTPYKTYPHUX TIAPO3/IIIB, a GYHKIII CTPYKTYPHHUX MAPO3IIIIB POMOAUISIOTECS Y
dbopmi (QyHKITIOHATEHUX OOOB’SI3KIB KOXKHOTO OKPEMOTO TIpaIliBHUKA IiIPO3ILTY,
SIK1 BIH MOCTITHO BUKOHYE.

Otxe, MoxkHa miiitu BHCHOBKY, 1m0 ¢yHkuii HITY Bussmsaootrbes 1
peai3yloTbcsi B TOBCSKICHHIM MAiSNIBHOCTI OpPraHy B LIJIOMY, OKPEMHX HOTo
T1IPO3UIIB 1 MPAIIBHUKIB P BUKOHAHHI TIOCTABJICHUX TIEPET HUMHU 3aBJaHb.
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YnockoHanieHHsT  (DYHKI[IOHYBaHHSI CHUCTEMH  ONEPATHUBHO-PO3IIYKOBOTO
3aro0iraHHs 3JI0YMHAM MOXKe OYTH JOCATHYTO LUISIXOM 3a0€3MeYeHHs TAKOTO CTaHy
HOPMATHUBHO-TIPABOBOTO PETyJIIOBaHHsS, MpPH SKOMY TMOpPSI 3 MaKCUMalIbHO
¢(eKTHBHUM BHKOHAHHSIM TOCTABJIICHHX IEpe] HUMH 3aBIaHb HE MOPYIIYIOTHCS
piBHOBara cucteMu y OiK 301TIbIICHHS BIUIMBY 1 PO3IIMPEHHS MEX 3aCTOCYBaHHS
IPUMYCY.

Opranu nep>kaBHOI BJIaJM MOBUHHI HAIUTIOBATH CBOI 3yCHJUISL HA 3aXHCT MpaB
IpOMaJIsIH, 3aXUCT IpaB BUPOOHMKIB. EQeKTHUBHICTH MexaHI3My 3a0e3reueHHs
3aXUCTY 00’ €KTIB aBTOPCHKUX 1 CYMDKHHX ITpaB, 110 BUpaKeH1 y udpoBiid Gopmi
TaKO’X OB’ s13aHa 3 MIPABO3aXUCHOO AISIBHICTIO B 3a3Ha4eHIN cdepi.

[IpaBooxopoHH1  opranu  YKpaiHu  Oe3nocepeiHbO  3a0e3IMeuyroTh
MOTIEPEIKEHHS 3JI0UYHMHIB Ta MPABOMOPYLIEHB Y BCIX cepax CyCHIbHUX BIIHOCHUH,
B TOMY 4HuCHl 1 y cdepl 3axucTy 00’€KTIB aBTOPCHKHMX 1 CYMDKHHUX IpaB, IO
BUpaxeHl y mu@posiii gopmi. KoxkeH 3 NpaBOOXOPOHHHMX OpraHiB 3A1HCHIOE
3a3HaueHy MPOTHUIII0 y MEXKax CBO€i KOMIETEHINI Yy 3B’SI3Ky 3 YHUM BEJIHUKOTO
3Ha4YCHHS HAa0yBa€e KOHKpETHU3allis 1[iJIeH Ta 3aBaHb, 110 MOCTABJICHI Mepe]l KOXKHUM
3 HUX.

VY paMkax pgaHoro mnpoiecy, Hamu OyJI0 BHUAUIEHO HACTYIIHI aKTyalbH1
HaIPsIMHU, SIK:

—  palioHaji3alis CUCTEMH NMPaBOOXOPOHHUX OPTraHiB 33l iX HPOTUAL
MIPABOIOPYIICHHSM;

—  KOHKpETHE PO3TalyXeHHs TOBHOBAXKEHB CEPe]l TPAaBOOXOPOHHUX OPTaHiB
y 3a3HaueHiil cdepi;

—  3a0XO0YEHH$ JO CHIBMpall IIMPOKOro Kojia MPaBOOXOPOHHUX OpPraHiB Ta
IPOMAJICBKUX OpTraHi3allii 3 METOI KOOP/MHAIIIT B TPEBEHTUBHUX IILJISX.

Ha nam norusiz, miiBUILIEHHS €)EeKTUBHOCTI TPAaBOOXOPOHHUX 3aX0/11B y chepi
3aXUCTy 00’€KTIB aBTOPCHKUX 1 CYMIKHMX MpaB, IO BUpaxeH1 y nudpoBii Gpopmi
nepeadayvae:

—  3aJ1s BUSABJICHHSI PABOIIOPYIIEHB y JTaHii cepi HEOOX1THO TOKPAIIUTH
SKICTh OINEPATUBHO-PO3IIYKOBUX 3aXOJIB IO BIJHONICHHIO JO BUPOOHUKIB
MPOYKIii, SIKI BUTOTOBIIAIOTH ayi0OBI3yalbHy, My3UYHY MPOIYKIIiIO, TPOTrpamMHe
3a0e3IeyeHHs Ta M.,

—  3arOCTPEHHs yBarum KOHTPOJIIOIOYHMX Ta MPABOOXOPOHHUX OpraHiB Ha
(dhakTu MopyIiIeHb 3 00Ky Cy0’€KTIB MIANPUEMHHULIBKOT JiSITBHOCTI, 110 3/1HCHIOIOTH
TUpaXXyBaHHS Ta PO3MOBCIOUKEHHS 00’€KTIB aBTOPCHKHUX 1 CYMDKHHUX IpaB, LIO
BUpaxeH1 y uudposiid popmi.

Takox cJiJl 3yIUHUTU CBOIO yBary Ha aHaJITUYHIM poOOTI MPaBOOXOPOHHHUX
opraniB. Taka pobGota Mae cBOi 0COOJMBOCTI, SKi TOB’s3aHI 31 CIEHUDIKOIO
JiSUTBHOCT1 PABOOXOPOHHOT'O OPTaHy, a caMe JisSUTbHOCTI Y cdepi 3aXUCTy 00’ €KTIB
aBTOPCHKUX 1 CYMDKHUX TpaB, 10 BUpakeHi y mudposiit Gopmi. Takum gyuHOM Y
poIIeci aHATITUIHOT pOOOTH TOBUHHI 3/1ICHIOBATUCS

— TIOCTaHOBKa  3aBJaHHi —  HEOOXITHO  3pO3yMITH  3aBJIaHHA,
PEKOHCTPYIOBATH aHANITUYHY MpoOsieMy, CIPOTHO3YBaTH MOXKJIMBI CLIEHApIi
PO3BUTKY MOJIIH;

75



—  BUKOHaHHS IUTAaHYBaHHS — pPO3poOKa miaHy 30opy iHdopmaiii, 110
BianoBigae mpobsieMi. [loBuHHO OyTH MPUIHATO PillIEHHS MIOAO0 TOTO, 10 TOBUHHO
OyTh TmepeBipeHO Ta TpoaHaiizoBaHO. I[loBuHHO OyTH 3poOJeHE diTKe
dbopMyTIOBaHHS ITiJICH Ta 3aBaHb;

—  TIOUIYKOBI POOOTH — HEOOXiTHO BHOpaTH METOAM 1 3aco0H, sKi
JIOTIOMOXKYTh 1ICHTU(IKYBaTH 1 OTpUMATU HEOOX1aHY 1H(DOpMaIliio;

—  aHaji3 Ta OIliHKa KJIIOYOBUX JKepes Ta iX 3MicTy. AHa3 — 1€ KIIIOYOBHIi
dakTop, 6€3 SKOro HEMOXJIMBO IHTEPHPETYBaTH BENWKI 00csIrd gaHux. 30ip
iHpOopMaIlli TOBUHEH OYTH IIIECIIPIMOBAHHM,;

—  CKJIQJIaHHS 3BITY, IKUH BIJTMIOB1/Ia€ HA KOHKPETHI MUTaHHsA, K1 HEOOX1THO
OyJ0 npoaHai3yBaTH 3 MiArOTOBKOIO MPOMO3UIIIN MO0 YIOCKOHAICHHS,

—  POB3MOBCIO/DKEHHS Pe3yJbTaTiB poOOTH 0 KOHKPETHUX MiJPO3JLUIIB, K1
Oe3mocepeIHbO BiIMOBIIAJIbHI 32 1ieit HanpssMoK [67].

OTxe, Ha OCHOBI BHIIIECKA3aHOTO MOKHAa KOHCTaTyBaTH, IO aHAJIITUYHA
JISUIBHICTh TOBMHHA OyTH HampaBlieHa Ha MPOTHO3YBAaHHS MOXJIMBOCTI MOSIBU
HOBUX MPOTUIPABHUX MPOSIBIB Y cepi 3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CYMDKHHX
npaB, 110 BUpaKEH1 y U(poBiit popmi Ha OCHOBI HasIBHOI 1HPOpMAIIii 3 JOCTYITHUX
JOKepell, MPOBEACHHS KOMIUIEKCY 3aX0/1B 3 00poOKH maHoi 1HGOopMaIli, CKIaaaHHs
BUCHOBKIB Ta PO3POOKH TMPOMO3UIINA MIOAO0 JIKBIIyBaHHS 3arpo3 00’ €KTaMm
aBTOPCHKUX 1 CYMIKHUX IpaB, 10 BUpaXKEH1 y MUppoBiid HopMi, a TaKOXK, SKIIO B
IIbOMY € TOCTpa HEOOXI1JIHICTh, TO HaJaHHS PEKOMEH ALl 1110/10 BHECEHHS 3MIH J10
3aKOHOJIaBCTBA, 3 METOIO 3MEHIIICHHS PU3UKIB B Malil0yTHHOMY.

Kpim mporo cimijg 3a3HauuTH, 110 OCKUIBKU JaHa cdepa Ma€e TPaHCKOPAOHHHI
XapakTep, TO 3AIMCHEHHS! aHAITUYHO1 JISUTbHOCTI TOBUHHO TAaKOXK 0a3yBaTHCh Ha
MPaKTUKaX MIDKHAPOJIHOTO CITIBTOBAPUCTBA, JOCTYII JO SKOT MOKJIUBHM TUIBKHU 32
yMOBH (hOpMYBaHHS Ta HAJIATOJKEHHS HAAIMHUX MAPTHEPCHKUX 3B’ S3KiB 3 1HIIUMHU
KpalHamu.

3 MOCTIHHO HApOCTAIOYMMHU TEMIAMH PO3BUTKY CYYaCHHMX TEXHOJOTIH BCe
OUIBII YITKO MPOSBISAETHCA TEHACHIIS 10 30UIbIIEHHS MPaBONOPYLIEHb Y
3a3HaveHii chepl uepe3 mepexy [aTepuer. Came TOMy, Ha Hally AYMKY, TOCTPO
NOCTa€ MUTaHHA B3aemojli JlemaprameHTy nOpoTUIli KiOEp3TOUYMHHOCTI, SIKE
3IACHIOE TIONMEpPEHKEHHsT Ta OOpOoThOYy 31 3JI0YMHAMH, SIKI BUYMHSIOTHCS 3
BUKOPUCTAHHSAM BHCOKMX I1H(QOpPMALIMHUX TEXHOJOTIA 1 TeIeKOMYHIKalIiHUX
MEpeX 3 IHIIUMHU MPAaBOOXOPOHHUMHU OpraHaMy, OCKUIBKM Pa3oM 3 JIIKBIJALIEIO
nigpo3auiiB 3axucty ekonomiku HITY, a ocoGnmBo migpo3ainiB mo G0poThOi 3
MIPaBOTIOPYIICHHSIMH Y c(epl IHTEeNEKTyalbHOI BIACHOCTI, BTPATWINCH 3B’ SI3KH Ta
CHiBIpaId MDK MAPO3AUIaMHA Ta, IO HAWTOJOBHIIIE HE MPOBEACHO YITKOTO
MEePEPO3NOITY TOBHOBAKEHb.

ToMy TEpCHEKTUBHUM HAMNPSIMKOM  BJIOCKOHAJICHHS  OpraHi3aiiifHOTo
3a0e3MeyeHHs! AISUIbHOCT] y 3a3HaU€HOMY acCIeKTi, Ha Hallly AyYMKY, € MpUETHAHHS
M1pO3A1J11B IO 00pOTHO1 3 TPABOMOPYIIEHHAMHU Y CPepi IHTEIEKTyalbHOI BIACHOCTI
KoJUIIHbOro Jlenapramenty 3axucty ekoHomiku HITY no Jlenapramenty npotuaii
kibep3iaounnHocti HITY.
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Ha Hamry nymKy, miaBUIIEHHS €(EKTUBHOCTI 3aXUCTy 00’ €KTIB aBTOPCHKHX 1
CYMDKHUX TIpaB, IO BHpaXeHi y IUGpoBid (GopMi TaKOXK MOXKIUBE MUIIXOM
HAJIeKHOI oprasizamii B3aeMoJii 3 OpraHi3amisiMd KOJEKTUBHOTO YIPAaBIIHHS
IIpaBaMH aBTOPIB, SIK1 Y MEXaX CBOiX MOBHOBaKEHb MOXYTh HAIPaBIISTH 3BEPHEHHS
0 CyO’€KTIB MIANPHEMHHIIBKOT JiSTIBHOCTI, SKi 3alMalOThCS OpTaHi3aIli€lo
PO3MOBCIO/KEHHS (BITACHUKM CAWTIB, Mara3uHiB Ta iH.) 00 ’€KTIB aBTOPCHKHUX 1
CYMDKHUX TpaB, IO BHpaxeHi y HU(POBii ¢GopMi 3 MPOMO3UIIEI0 MPUHHATH
npodiJaKTUYHI  3aX0AWM 3 HEJOMYIICHHS TOPTiBJII Ta PO3IMOBCIOHKEHHS
KOHTpadakTHOI MPOJYyKIlii, a TaKoX 1HGOPMYBaHHS MPAaBOOXOPOHHUX OPraHiB Y
pa3i BUSIBJICHHS MOKJIUBUX MTPABONOPYIICHb.

Ha piBHI 3 periamMeHTali€l0 opraHi3aliifHOro 3a0e3NedeHHs, CYIIud 3i
CTATUCTUYHMX JAHMX, SIKI BKa3yIOTh Ha JOCUTh BUCOKHUI PIBEHb MIPABONOPYIICHD Y
cdepi iHTENeKkTyanpHO1 BiacHocTi (JogaTok B), HasgBHI mpobiieMu peraaMmeHTarii i
IIPaBOBOrO 3a0€3MEYEHHS, OCKUIbKH BAXKIMBOIO TMEPEIYyMOBOI €(EKTUBHOI
IPOTUIT MPABOMOPYLIEHHSIM, B TOMY YHCIIL i1 Y cpepi IHTENEKTyaIbHOI BIIACHOCTI,
€ HasIBHICTb HEOOX1JHUX HOPMATUBHO-IIPABOBUX OCHOB, K1 PETYJIIOIOTh A1SUIBHICTh
IPaBOOXOPOHHUX OPraHiB.

HeoOxigHO 3a3HauuTH, L0 MOHATTSA «IPaBOBE 3a0E3MEUEHHS» HE Mae
KOHKPETHOT'O 3aKOHOJAaBYO 3aKpIIJIEHOTO TepMiHy. Tomy, Ha Hally AyMKY, IiJ
paBOBUM 3a0€3MEUECHHSIM HEOOXIAHO PO3YMITH MPaBOTBOPUY AISUIBHICTH
YIOBHOBaXEHUX Ha II€ OPraHiB, 3 METOI 3a0€3NEYECHHS CTBOPEHHS HOBUX Ta
BJJOCKOHAJICHHSI ICHYIOUMX HOPMaTUBHO-TIPABOBUX AKTIB.

AHaJ3 ICHYIOUYHMX MOTJISAIB 3 JaHOT TPOOJIeMH JTI03BOJIMB JIMTH BUCHOBKY, 1110
3aBJAHHSIMHU TPABOTBOPYOI JISIILHOCTI MO MPABOBOMY 3a0€3MEUEHHIO ISITBHOCTI
MPaBOOXOPOHHUX OpraHiB IIOJ0 MPOTHAII TMpaBOMOpYIIEHHsSIM Yy  cdepi
3a0€3MeUYeHHs 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMDKHUX TpaB, IO BUPAKEHI Y
uupposiit hopmi €:

—  (popMyBaHHS 3aKOHOJIaBUOi Oa31, HEOOX1THOT JIJIsi BAKOHAHHS CITYKOOBUX
3aB/IaHb, BIAMOBIAHO J0 MOSIBU HOBUX C(Ep KUTTH;

—  JIKBiJamis MpaBOBUX KO3 Ta MyOJtOBaHb Y TMOBHOBXEHHSX, IO
raJIbMYyIOTh PO3BUTOK B3a€EMO/IiT TPABOOXOPOHHUX OPTaHiB.

BukoHaHHs LMX 3aBJaHb € MOJIMBUM TUIBKM 32 YMOBH YJOCKOHAJICHHS
MIPaBOBOTO 3a0€3MEUCHHS TPAaBOOXOPOHHUX OPTaHiB Y OCIIKyBaHii cdepi, ke Ha
Hally JAyMKYy, [OBMHHO 3JIACHIOBATHCS ULUIIXOM YAOCKOHAQJECHHSA MJ1H0Y0ro
3aKOHO/IaBCTBA Ta MPUKUHATTS HOBUX HOPMATHBHO-TIPABOBHX aKTiB.

Takox, OJTHIEI0 3 MOXKJIMBOCTEN MMiJIBUILIEHHS €()EKTUBHOCTI 3aXUCTy 00’ €KTIB
aBTOPCHKUX 1 CYMDKHUX IpaB, 10 BUpPaXeH1 y uu@poBiii ¢GopMi, Ha HAII MOTIISAL €
30cepe/KEeHHs (PYHKIIIM, CIpsSIMOBAHUX Ha 3aro0iraHHs Ta TPUMUHEHHS BUMHEHHS
paBONOpPYILIEHb Y AaHii cdepi 3a HarioHaIbHOO MOTIIIETO.

Yu MokHA Ha3BaTH €()EKTUBHOIO CUCTEMY JIEPKABHOTO YIPABIIHHS, IPU SIKIN
byHkuii y cdepi 3axucTy 00’ €KTIB aBTOPCHKUX 1 CYMDKHHUX MpaB, 110 BUPAXKEH] Y
udpoBii hopmi, 32 BUHATKOM (PYHKITIA 1O BUPOOICHHIO JCP>KABHOI IMOJITHKH,
3MIACHIOE 0€311Y OpraHiB, KOXKEH B MEKaX CBOE1 KOMIETEHITI1.

BigcyTHs 1 equHa TOMITUKA B JAHWX MHUTAHHSIX, METOJOJIOTIS JisSIILHOCTI Ta
BpaxyBaHHS iX pe3yJbTaTUBHOCTI. BUTa€ThCSI HEMOXKIMBUM KOMIUIEKTYBAaHHS BCiX
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JIEp’)KaBHUX OPraHiB 1 ycTaHOB (axiBISIMU B cepi 1HTEIEKTYallbHOI BIIACHOCTI,
30KpeMa, IOZ0 3aXHCTy 00’€KTIB ABTOPCHKUX 1 CyMDKHUX npas, 1o BUpaXEH1 y
mudpoBiit Gopmi, sSKi 3MorM O BUPINIYBAaTH TOCTaBIEHI 3aBJaHHS, TaKOX
BiJICYTHICTh LIEHTPATI30BAHOTO IMiIXOAY HE J03BOJIIE BUPOOUTH €IUHY TIOJITUKY B
3a3HaueHid ramysi [125].

Hanpuknan, /lep:kaBHe areHTCTBO YKpaiHM 3 MUTAaHb KIHO € I[EHTPaIbHUM
OpPraHOM BHMKOHABUYOI BIAAM YKpaiHHU, SKHH CHOPSIMOBYETHCS 1 KOOPAMHYETHCS
Kabinerom MinictpiB Ykpainu depe3 MiHicTpa KyabTypu YKpaiHd, y (DYHKITISIX
SKOTO, BIMOBIJHO JI0 TOJOXEHHS MPO 1N OpraH € CKJIaJaHHs MPOTOKOJIB PO
aJMIHICTpaTHBHI IpaBonopyiieHHs y cdepi kinemarorpadii. Kpim 1iporo 1ieit opraxn
BUJIa€ JIep>KaBHI TMOCBIUYEHHS Ha MPaBO PO3MOBCIOKEHHS 1 JI€MOHCTPYBaHHS
G1IBEMIB, THM CaMUM BKHBAE 3aX0/IU 13 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMIKHHUX
npaB, 1110 BUpakeHi y 1udposii ¢popmi [105].

Takuii po3noain 0OOB’SI3KIB, HA MEPIIMA TMOIJISLI, MOXKE 30aTUCS BIPHUM,
OCKUIbKM PO3BUTOK KiHeMmaTorpady BIIHOCUTBHCA 10 O€3MOCEPEAHLOTO BEIICHHS
Jlep:kaBHOTO areHTCTBa YKpaiHHU 3 MUTAHb KiHO, CIIBPOOITHUKH JAHOTO OpraHy €
KOMIIETEHTHUMH (PaxiBUSMH B MUTAHHSAX PO3BUTKY JEP>KABHOI MOJITUKH Y cdepi
KiHemaTorpadii, komepuiamsanii 1aHoi cgepu, BAOCKOHAJIIEHHS Ta pedhopMyBaHHS
HaIllOHAJIBHOI KIHOTHAYCTPIi, PO3BUTKY MPOAIOCEPCHKOT CUCTEMHU, 30€PEKEHHS Ta
paliOHAIBHOTO BHUKOPUCTAHHS HAI[IOHAJIbHOI Ta CBITOBOI KiHeMarorpagdiuHoi
CHAIIIAHA Ta 1H.

Opnak, 3acTOCYyBaHHS 3aXOJliB 3 JEP>KaBHOTO HArsAy (KOHTpoiwo) y cdepi
kKiHemaTorpadii MmIISXOM  CKJIAJaHHS MPOTOKOJIB TMPO  aJAMIHICTPATHBHI
IPABOIOPYIICHHS 32 MOPYIIEHHS MPaBUJ PO3MOBCIOMKEHHS Ta JEMOHCTPYBaHHS
¢b17pMiB, Ha Hally TyMKY, BUMarae CreliaibHUX 3HaHb B Taiy3i npasa. Jjis Toro
o0 YCHIITHO BUKOHATH TOKJAJCeHI 3aBaaHHs, JlepaBHe areHTCTBO YKpaiHu 3
NUTaHb KIHO 3MYyIlIEeHE MaTu KBamiikoBaHUX (axiBLIB y AaHiil cdepi, sSKi He
3aiiMarOThCAd MOBHOBAXEHHSAMHU O€3MOCcepe/IHboi chepu IisabHOCTI JlepkaBHOro
areHTCTBO YKpaiHW 3 MUTaHb KiHO.

Sk 3a3Hayvanocs BHILE, ICHYIOTh M 1HIII JAEpPXaBHI OpraHd Ta YCTAaHOBH, LIO
3MIIACHIOIOTH JEP>KaBHUI KOHTPOJIb 32 JOTPUMAHHSIM Cy0’ €KTaMU TOCIIOAAPIOBAHHS
BUMOI' 3aKOHOJIABCTBA y cdepl IHTEIEKTyalbHOI BIACHOCTI, 30KpeMa M 3aXHUCTY
00’€KTIB aBTOPCHKHX 1 CYMIKHUX MPaB, 0 BUpaxeH1 y nudposii ¢popmi. 1o Takux
OpraHiB, 30KpeMa, BiTHOCSATHCS JEpPKaBHI 1HCIIEKTOPH 3 MUTaHb 1HTEJIEKTYaabHOI
BJIACHOCTI, SIKI € TOCAJ0BHUMH oco0aMu MiHICTEPCTBA €KOHOMIYHOTO PO3BUTKY,
TOPTIBIIl Ta CIILCHKOTO TOCTIONAPCTBA YKpaiHH.

BignoBimno mo0 IlomokeHHS TIpo ACp)KaBHOTO 1HCIEKTOpa 3 IIHTAaHb
IHTEJIEKTyaJIbHOI BJIAaCHOCTI MIiHICTEpCTBA €KOHOMIYHOTO PO3BUTKY 1 TOPTIBII,
3arBepxeHoro [loctanoBoro Kabinery MinicTpiB Ykpainu Ne 674 Big 17 TpaBHs
2002 poky, AaHl 1HCHEKTOPH TAaKOX YIMOBHOBAXEHI CKJIAJaTH IPOTOKOJ PO
aJIMiHICTpaTHUBHE MPABOMOPYIICHHS Ta MEpelaBaTH MOro Ha PO3TIsII 0 Cyay 3a
nopyieHHs: y cdepl 1HTEIEKTyaabHOI BiIacHOCTI. [IpoTe, TUM K€ TMOJOKEHHSIM
pEeriiaMeHTOBaHO, 10 y pa3l BUABJICHHS MOPYIIEHb 3aKOHOJABCTBA 3 IUTaHb
1HTEIEKTYaJIbHOI BIIACHOCTI, 1110 MICTATh O3HAKU KPUMIHAJILHOTO MPABONOPYIICHHS,
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HEraitHO MOBIJOMJIATA TPO II€ BIAMOBIAHUIA OpraH JIOCYJIOBOTO PO3CIiTyBaHHS,
to0TO miaposaia HITY [106].

[Tpu ipoMy, IpUMIipOM SKINO MpoaHamizyBaTu padymu crareit 51-2 KYnAII ta
176 KKV, To MOXHa 3poOMTH BHCHOBOK, IO BOHHU PETYJIOIOTH MOPYIICHHS
3aKOHO/IABCTBA y OJIHIN cepi, a pi3HUILI 30KpeMa y CyMi 3aBJaHUX 30UTKIB, SKY, Ha
Hally JyMKy, JEpXaBHI 1HCIICKTOPU 3 TMHTaHb I1HTEICKTYyaJIbHOI BIIACHOCTI
00’ €EKTUBHO OI[IHUTH CAMOCTIHHO HE MAarOTh MOXKIIMBOCTI [72;82].

ToMmy HaMM MPOMOHYETHCS, 1100 J1aHi IHCTIEKTOPU 3aliMaiucs IJIaHOBUMHU Ta
MO3aIUIAHOBUMHU  TIepeBIpKaMH  CY0’€KTIB  TOCIOJAapIOBaHHSI Yy  IpoIlect
BUKOPHUCTAaHHA OO €KTIB MpaBa IHTEJICKTyaJbHOI BJIACHOCTI, a NPH BUSIBJICHHI
MOPYIICHh y MdaHii cdepl, MO MICTITh O3HAKM SK aJAMIHICTPAaTHBHOIO Tak M
KPUMIHAJIBHOTO IPABOIMOPYIIECHHS, HETallHO MOBIIOMIISIIM MPO 1€ BiIMOBIAHUNA
nigposain HITY.

Sk 3a3Hayvanocs pasille, 1HTEIEKTyallbHa BJIACHICTh, 30KpEMa BUPaXXEHA Y
uudposiit popmi € GaratorpaHHUM SIBUIIEM, B 3B’SI3Ky 3 IIMM BU3HAYaTH MICIIE
IHTENIEKTYaJIbHOI BJIACHOCTI B JIEP>KaBHOMY PETYJIIOBaHHI HEOOXIJHO 3 BHCOKOIO
00EpEeXHICTIO, YITKO PO3AUIAI0YM chepH, Ha SKI BIUIMBAE TOW UM IHIIMA OpraH
JIepKaBHOI BJIaJIU Ta SIK1 TOJIOBHI (DYHKIIIT HA HHOT'O MOKJIAJICHI.

B nmepury uwepry, HeoOXigHO po3MexyBaTu (yHKUII QOpMyBaHHA Ta
PEryJIIOBAHHS JIEP>KaBHOI MOJITUKU 3 (DYHKIIIEIO 3aXUCTy B TIA 4M 1HIIINA cdepl,
30KkpeMa B cepi IHTENEKTyaJdbHOi BJIACHOCTI, OCKIJIbKH, HA HAIly IYMKY, JJIs
MIIBUIIEHHST €()EKTUBHOCTI PETyJIOBaHHSA Cy0’€KTIB JEp>KaBHOI Biagu y cdepi
3a0€3MEeUYEHHs 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMDKHUX TpaB, IO BUPAKEHI Y
udpoBii Ghopm, B Mepiry depry, HEOOXITHO TMepeaaTd MpaBO3aXHMCHI (PYHKINT
PaBOOXOPOHHUM opranam, 30kpema HITY, a mpaBo-perynsatopsi — BilOBITHUM
OpraHaM Jep>KaBHOI BJaJu y c(epy peryjroBaHHS SIKOTO BXOJUTh TOM YM 1HILWHN
00’€KT IHTEJNIEKTyaJbHOTO TpaBa. Buile3asHaueHUN MiAXig 10 BUPOOJEHHS Ta
peasnizalii Takoi MOJITUKY € HAHOUIbII BIPHUM B CHIIy CYTTE€BHX BIJIMIHHOCTEN MIXK
JaHUMH OpTraHaMH.

TakuM uumHOM, Ha HaIly IyMKy, 3allpOIOHOBAaHA KOHIICMIIS Tepeaayi
paBO3axUCHUX (PYHKIIN y cdepi 1HTEIEeKTyalbHOI BJIACHOCTI, 30KpeMa y cdepi
3aXUCTy 00’€KTIB aBTOPCHKUX 1 CYMIKHMX MpaB, 0 BUpaxeH1 y nudpoBii Gpopmi
IPAaBOOXOPOHHUM OpraHaM TMO3HAYUTHCS TO3WTHBHO Ha PO3BUTOK YKpaiHH,
J03BOJIUTh OLIbII €(EKTUBHO BUKOPHCTOBYBATH Pe3yJIbTaTH 1HTEJIEKTyaIbHOT
JISUTBHOCTI, @ TaKOX BI/IpO6J'I}ITI/I €IVHY TIOJITUKY 1 CTaHJAApTH B cdepl HaIaHHS
JIep’KaBHUX TOCIYT, MOB’SI3aHUX 3 3aXMCTOM MpaBa JIIOJUHU Ha PEe3yJIbTaTH CBOET
IHTEJIEKTyaJIbHOI, TBOPUYOi AISUTHHOCTI. KpiM 1IbOTO Takuii po3Mo/Iis TOBHOBAKEHB
YHEMOXJIMBUTD JyOI0oBaHHS QYHKIIH Iep>KaBHUX OPIaHiB.
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3.2 HanpsiMu y10CKOHAJIEHHSI 1eP:KaBHOI MOJITUKHU Y cepi 3a0e3neueHHsT
3aXHCTY 00’€KTIB aBTOPCHKHX i CYMi’KHMX NIPaB, 110 BUPaKeHi y uudposiii

¢popmi

JlepxaBHa MOMITHKA € BAXKIIUBUM €JIEMEHTOM PO3BHUTKY JEPKABHOCTI HAa OY/Ib-
SKOMY YacOBOMY Biipi3Ky. BiamoBimarour Ha OCHOBHI BUKIHUKH CYy4acHOCTI,
Jiep’KaBa BU3HAYa€ MOJANbIIl IIISXH CBOTO po3BUTKY. Cdepa iHTENEKTyalbHOI
BJIACHOCTI € OJHUM 3 HaNpsAMKIB JIEP)KaBHOTO PETYJIOBAaHHSI B CHIY
0araToacrnekTHOCTI 1 IIMMPOKOI 3aCTOCOBHOCTI pe3yJIbTaTiB 1HTEICKTYaIbHOI
JISTTBHOCTI, SIK Y BUPOOHUIITBI PI3HOTO POAY MPOAYKIIi: [IUBUILHOTO, IMOJBIHOTO
a00 BIMCHKOBOTO MpU3HAYEHHS, Tak 1 B cdepl CycniabHOI KynbTypu. He pa3
BiJI3HAYAJIACsl BUCOKA POJIb IHTEIEKTYaJIbHOI BIIACHOCTI B 3a0€3MEUEHHI JIePKABHOT
Oe3MeKkr 1 PO3BUTKY EKOHOMIYHOI CHUCTEMH B LUIOMY. TakuMm 4YUHOM, cdepa
IHTENEKTyaJIbHOI BJIACHOCTI BIHOCUTBCA N0 cdepi Oe3nmocepeaHix I1HTEpECiB
JIepKaBH.

Jlep>kaBHa MOJITUKA, Oyaydd IIHPOKMM 3a 3MICTOM MOHSTTSAM, MOXKE
CTaBUTHUCSA J10 IPEAMETY BUBUEHHS PI3HUX HAYK, B TOMY YHUCII 1 3 AMIHICTPATUBHO-
paBOBOI HAayKH. BuUmaeTbcsi HEMOXJIMBUM TOBOPUTH MPO ISUIBHICTH OPraHiB
BUKOHABYOI BJIaJu 0€3 PO3IJISAAY IMOHATTA 1 OCHOBHUX €JIEMEHTIB JEpPKaBHOI
nomtuku. Ha nymMky OaraThoX BYUEHHMX, 3MIHHA B J€P>KaBHIN MOMITHUII, MOJITHKO-
PaBOBUX TMPIOPUTETaX, TMOJITUKO-IPABOBUX  OIIHKAaX HAJIEXKHOTO  CTaHy
MPaBOMOPSIAKY TiATHE (MOBMHHO TATHYTH!) 3MiHM B (popmax, MeToaax, 3acobax
BUKOPUCTOBYBAaHUX KOHKPETHHM OpPraHOM BHUKOHABUOI BJIAJIU, «IPU3HAYCHUM)
JIEP’KaBOIO 3a peajizallito BiJIMOBIIHOT MOJITUKHA Ta 3a0€3MEUCHHSI MPABOMOPSIKY.
binbm TOrO, BUINE KEPIBHUIITBO KpaiHM MOXE BHUPINIYBaTH, SIKOMY OpTaHy
BUKOHABYOI BJIaJIN JIeJIETYBAaTH MTOBHOBKCHHS I10 peaiizamii 1mi€i QyHKItii.

Bumie3zaznaueHe BUCIIOBIIOBaHHS TMOBHICTIO TIJATBEP/KYE HEOOXIIHICTh
PO3MIISAY THCTUTYTY AEP>KaBHOT MOMITUKU B cPepi IHTENEKTYaIbHOI BJIACHOCTI MPHU
BUBYEHHI MUTaHb aJMIHICTPATUBHO-TIPABOBOIO PETYJIIOBAHHS AISUIBHOCTI OpPraHiB
BUKOHABYO1 BJIaIH.

HeBin’eMHUM €1€MEHTOM JEep>KaBHOI MOJITHKU B OyAb-sKiil cepl MOBUHHI
OyTH 111711 Ta IPUHITUIIN, SIK1 3aKPITUTIOIOTHCS 32 JOTIOMOT00 BUPOOJICHHS AEP>KaBHO1
MOMITUKK B mTeBHIM cdepi AissibHOCTI. ChorojnHi B YKpaiHi BIICYTHS €AuHA
MPaKTUKa HOPMATHUBHO-TIPABOBOTO 3aKPIMJICHHS JCp)KaBHOI MomiTHKU. Tak, 3a
JESKUMH HampsMKaMH TIOJIITUKA 3aKPITUIIOEThCsT 3aKOHAMU Y KpaiHH, HAPUKIIA],
Jiep’KaBHA TOJITUKA YKpaiHW B rajgy3l OXOPOHH Tpaili, IMIOJ0 CIYyXOH B OpraHax
MICIIEBOTO CaMOBPSIAyBaHHs, y cdepl HaJaHHS aMIHICTPATUBHUX MOCHYT, y cdepi
OCBiTH, y cdepl 3alHATOCTI HaceleHHs Ta 1H. Hailiuactime B 3akKoHax
3aKPITUTIOIOTHCS JIUIIIE OKPEMi €JIEMEHTH JeP>KaBHOI MOITHKH, SIK, HATPUKIIAI, LTI
JIePKABHOI MOMITUKY, TPUHIIAITH JEPKABHOT MO TUKH.

Jlep>kaBHa MOMITHKA TaKOX 3aKplIUTIOEThCS B ykazax llpesupenta Ykpainu:
3a0€3MeUeHHs] y4yacTl TPOMaJChbKOCTI y (opMyBaHHI Ta peaiizaiii AepiaaBHOI
MOJIITUKYU, CHOPUSHHS PO3BUTKY T'POMAJSIHCHKOIO CYCHUIbCTBA, BIPOBAIKEHHS
€IMHOT JIEP>KaBHOT MOJIITUKU pedopM Ta 1H.
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[CHYIOTh TaKOX BUMNAAKHK 3aKPIMJICHHS JEp>KaBHOI MOJIITUKKM B HOPMATHUBHO-
MIPaBOBUX aKTaxX OpPraHiB BHUKOHABYOI BJIaJM, HAMPUKIAJ, JACp>KaBHA TOJITHKA Y
cdepi Toprisi.

Jlani oOCTaBMHU JO3BOJIIOTH 3POOMTH BHCHOBOK, IO CHOTOAHI B YKpaiHi
BIICYTHI €IWHMA TMIAXiA 0 NHUTAaHHS 3aKpIIUICHHS JCp>KaBHOI TONITHKA B
HOPMATHBHO-TIPABOBUX aKTaxX pi3HOI IOPUAWYHOI CHJIM, a TaKOX HasBHA
PO3PI3HEHICTh CY0’ €KTIB, K1 BUAAIOTH 111 aKTH.

VYV HaWOUIbII 3arajJbHOMY BHUIJISIAI TOJIITHKA BU3HAYAETHCS K «JlISUTBHICTH
OpraHiB Jiep>KaBHOI BIaJH 1 JIEP>KaBHOTO YIIPaBIIIHHSA, 1[0 B1IO0Opaxkae CyCIUIbHHMI
Ja7 1 €KOHOMIUHY CTPYKTYpPY KpaiHH, a TaKOX AISUIbHICTh TPOMAJChKUX KJaciB,
napriii...» [85], a Takox «...chepa HISUIBHOCTI, IOB’sI3aHA 3 BIJHOCHMHAMHU MIiX
COLIIAJIbHUMH TpyNamMH, CYTTIO SIKHX € BHU3HAueHHA (opM, 3aBlaHb, 3MICTY
mistbHOCTI  mepskaBw» [29]. Comig 3a3HauuTH, IO B IMEPIIOMY BHIIAAKY IIiJ
MOJIITUKOK PO3YMIETHCS AISUIBHICTH OPraHiB JEPXaBHOI BIAJU, B TOM 4Yac K y
JIpyroMy — BU3HA4Y€HHs (QopM, 3aBAaHb Ta 3MICTYy MISJIBHOCTI, ajleé HE cama
ISUTBHICTD.

B Teopii 1opuaIuYHOI HAyKH BU3HAYAIOTH MOMITHKY SK «IIUPOKE 3a 00CITOM 1
CKJIAJHE 32 3MICTOM SIBUIIIE 1 TOHSTTS», a 3araIbHOJICP KaBHY MOJIITUKY BU3HAYAIOTh
K «CTpATEriuHUi Kypc PO3BUTKY KpaiHn». J[0 OCHOBHMX BHIB AISUIBHOCTI B cepi
NOJIITUKU: «BUPOOJIEHHS CTPATETIYHOrO Kypcy (IOJNITHKH); BUOIP CTPATETI4YHOTO
KypCy; peaiizaiis oOpaHOr0 CTpaTEriuHOro Kypcy», PO3MOIUISIOUN 30HU
BIJIMOBIJIAJIbHOCTI HACTYITHUM YHHOM: «BHUPOOJIEHHSIM CTPATETIyHOTO KYypCy
3aiimaroTbes maptTii. [loTiM BuOOpIl, TOJOCYIOUM 3a Ty YM IHOIYy MapTilo,
3MIIACHIOIOTh BUOIp MOMITHYHOTO Kypcy. Hapemri, maprtis, sika mepemoria Ha
BUOOpax, (GopMye ypsisi 1 MPOBOAUTH B KUTTS CBOIO MpOrpamy udepe3 MEXaHi3Mm
JIEPKABHOI BJIAJIAY.

BianoBiiHO 10 1aHO1 TOYKH 30pY, MOKHA 3pOOUTH BUCHOBOK, III0 TIEPBUHHUM,
ajie B TOM K€ 4ac OMOCEPEIKOBAHMM CYyO’€KTOM BHOOpPY AEp>KaBHOI MOJNITHKU B
MIPaBOBOMY ITOJTi Iep>KaBH € TPOMAJISTHH.

Hama >k mo3wuiisi moyisrae B TOMy, IO FOPUAWYHE 3aKPITUICHHS JEpXKaBHOI
MOJITUKY 3 PI3HUX HAMPSIMKIB JisJIbHOCTI MMOBUHHO BH3HAYATHUCS B CHEIIAIbHUX
HOPMATHBHO-TIPABOBUX «CTPATETIsIX», CXBAJICHUX akTaMu IIpe3nnenta Ykpainu, sik
rapaHTa JEp>KaBHOTO CYBEPEHITETY, TEpPUTOpPIabHOI IIJTICHOCTI YKpaiHu,
nonepxkanuss Koncruryiiii Ykpainu, mpaB 1 cBOOOJ JIOJUHU 1 TPOMAJASTHUHA Ta
CTPATETIYHOTO KYypCy JEprKaBU Ha HAOYTTS MOBHOMPABHOTO WICHCTBA YKpaiHU B
€pponeiickkomy Coro3i Ta B Opranizamii [liBHIYHOATIAHTUYHOTO JOTOBOPY.
Jlanumu JIOKyMEHTAMH IeKJIAPATUBHOTO XapaKTepy came [Ipe3uneHT MOBUHEH
3a/laBaTH OCHOBHI HANpPSIMKA PO3BHUTKY 30BHIIIHBOI 1 BHyTplIHHLOl MOJTITUKU
Jep’KaBH, B TOMY YHCJII B 0COOJIMBO 3HAUYIMUX chepax Iep KaBHOI MisUTBHOCTI.

Ao mpoaHanmizyBaTH 3aKOHOAABCTBO YKpaiHM, TO MOXHA 3pOOUTH
BHCHOBOK, 1110 TaKi cTpaTerii npuitmMarotbest He TUibku [Ipe3unentom Ykpainu, ane
W 1HmMMU opraHamMu Biaau, Hanpukiag KaGinerom MiHicTpiB YKpaiHu,
Bepxosnor Panoro, [lenHTpBHOOpUYKOMOM Ta 1H.

Takox cIiJl 3a3HAYUTH, 1[I0 BIIHOCHMHHU 31 CTPATETiYHOrO TUIAHYBAaHHS B
VYkpaiHni He BperyjabOBaHI. 3a 4YaciB HE3aJeXHOCTI OyJIM JIMIIe CIPOOH TaKOro
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BperymoBaHHs, 30kpeMa y 2011 pomi n1o BepxoBHoi Panu Ykpainu mojaBaBcs
[Tpoext 3akony Ykpainu «IIpo nep>kaBHe cTpareriuHe IUIaHyBaHHS», KU OyB
NPUHHATAN JHie B mneprioMy untadHi [64]. Takox y 2017 pomi MiHicTepcTBO
€KOHOMIYHOTO PO3BHUTKY 3allpOMIOHYBAJ0O BPETYNIOBAaTH OKPEMHM 3aKOHOM
Jiep’KaBHE CTpaTerivuHe MIaHyBaHHA i OMyOIiKyBaslo CBil MPOEKT 3aKoHYy YKpaiHu
«[Ipo nepkaBHe cTparerivune maHyBaHHs [51].

Ha namy nymKy, Takuil 3aKOH HEOOX1JHHM, OCKUIBKH HUM OyJie BHU3HAUYEHO
MpaBoOBl Ta oOpradizamiiiHi 3acaau ¢GOpMYyBaHHS IIJIICHOI CHUCTEMHU JEP>KaBHOTO
CTpATET1YHOTO MIaHYBAaHHS PO3BUTKY KpaiHU, KPIM I[bOTO HOPMaMH TaKOTO 3aKOHY
Oy/Zie BCTAaHOBJICHO 3arajibHUi OPSAIOK pO3pOOJICHHS, 3aTBEP/HKEHHS 1 BUKOHAHHS
JIOKYMEHTIB JIEPKABHOTO CTPATETIYHOTO IUJIaHYBaHHS, a TaKOX IMOBHOBAaYKEHHS
YYAaCHHKIB [IUX TPOIIECIB.

HeoOxigHicTh MPUAHATTS TAKOTO 3aKOHY MIATBEP/KYETHCS W THM, IO U 10
CHOTOJIHIIIIHKOTO JHS 30eperyiacsi HEBU3HAYCHICTh B THUTaHHI CHIBBIIHOIICHHS
JOKYMEHTIB JICKJIapaTUBHOTO XapakTepy 3 HOPMATHBHO-TIPABOBHUMH aKTAMHU:
BIICYTHI XOY SIKMICh CHEUIaIbHUN 3aKOH, SIKMM OW 4YITKO BIJpEryJIioBaB
CHIBBIIHOLIEHHSI JOKYMEHTIB CTPATE€TIYHOrO IUIAHYBaHHA 3 HOPMATUBHO-
NPAaBOBHUMH AaKTaMH, TaK SK TBEPIKCHHS [EKIApaTUBHOTO XapakTepy HE €
00OB’SI3KOBUM J0 BUKOHAHHS a00 3a HEBUKOHAHHS iX TMOJIOKEHb HEMAa€ HISIKO1
BIJIIOBIJIAJIBHOCTI, IPOTE MPOLEAypa X MPUUHATTS BIAOYBAETHCS 3 YpaxXyBaHHIM
MpaBuJI JIJTIOBOJICTBA HOPMATUBHO-TIPABOBUX aKTiB (Hampukian, ykas [Ipesunenra
VYkpainu npo 3aTBEpIKEHHSI CTpaTerii).

Ha wHamy naymMKy, JOKYMEHTH CTpPATEridyHOTO TUIAHYBaHHS 32 MIPOO
BKJIMBOCTI CJIIJT PO3JIIIMTH Ha JIB1 MOXKJIMB1 KaTeropii:

— MalTh (OpMy HOPMATHBHO-TIPABOBOIO aKTa 3 O0OOB’SI3KOBUM
BUKOHAHHSIM MOT0 MOJIOKEHB Ta 3 BIJOOPAXKEHHSIM BIJIMOBIAAIBHUX OCIO0, MO0 iX
BUKOHAHHS;

= MaTh  (OpMy  HEHOPMATHMBHOTO  TPABOBOTO  aKTa, TOOTO
PEKOMEHIALIHHOTO XapaKTepy, aje MpH LbOMY 31 CIPOILIEHO MPOLEIYPOI0 HOro
MPUVHSATTSL.

Crnin BIAMITUTH, IO ACKIApaTUBHUN XapakTep (10 MPOToJIONIy€e) MOBUHEH
30epiraTrcs He3aJeKHO BiJl GOpMU BUIAHHS aKTa.

Otmxe, Ha IIJCTAaBl BHINE3a3HAYCHOTO MOXHA 3pOOMTH BHCHOBOK, IIIO
CTpaTeriyHe TUIaHyBaHHS 1 Jiep’KaBHA TMOJITHUKA CIIBBITHOCITHCS SIK 3arajibHe Ta
YaCTKOBE, MPHU [IbOMY CTpaTeTivHE MJIaHyBaHHS € YaCTHHOIO JEePKABHOI MOJITHKH.
[ToniTrKa B IIIJIOMY 3a4inia€e MUTAHHS SIK BUPOOJICHHS JIEPKABHOI CTpaTerii B OKpEMO
B3ATIH cdepi, Tak 1 NMUTaHHSA MOOYIOBU CHCTEMH OpPraHiB BMKOHABUOl BIIAJIH,
pO3MO/IlJly TOBHOBa)XEHb, BCTAHOBJICHHSI MEXaHI3MIB JIEPKAaBHOTO PETyJIIOBaHHS,
KOHTPOJIIO 1 Harisay, B TOH 4ac SK cTpaTeriyHe IUTaHyBaHHS, B TEPIINY Yepry,
30CEpEeKEHO Ha OI[IHIIl ICHYIYMX BHUKJIMKIB, MOCTAHOBIN IIJIEH 1 3aBJaHb, Ha
OCHOBI ITPOBEICHOTO aHAJII3Y.

[Ipm posrasali muTaHHA TPO JAEPXKABHY TOMITUKY B cdepl 3axuCTy
1HTEJIEKTYyalbHOI BJIACHOCTI Ta, 30KpeMa, JOTUYHOI A0 Hel cdepu 3abe3meueHHs
3aXUCTY 00’€KTIB aBTOPCHKUX 1 CYMIKHHX IMpaB, 110 BUpaxkeHl y 1ugposiit popmi
HE MOXKHa OOIMTH yBarolo MUTAaHHS PO PO3YMIHHA JI€P’KaBHOI TMOJITUKHA B
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COITIOJIOTIYHUX HayKaX, OCKUIbKM TIOJIITHMKAa Oe3rmocepeaHho IOB’si3aHa 31
B3a€MOCTOCYHKaMHU MK Cy0’ €KTaMH COLIiyMYy.

HayxoBi mocmipkeHHs B Tally3l COIIOJOrii, SIKIi PO3TISAalOTh JACpKaBHY
MOJIITUKY SIK COLlialibHE SBUIIE 1 POpMY rpoMaJICbKOTO YIPaBIiHHS, PO3YyMIIOTh IO
KaTeropito K «HOJITHYHUN MPOIEC YIPaBIIHCHKOTO BIUIMBY, TOJOBHUM YHUHOM,
IHCTUTYTIB BUKOHABYOi BJIAIA JEp’KaBM Ha OCHOBHI CQepH CYCIUIbCTBA, IO
CIMPAETHCS HA Oe3MOCcepeIHE 3aCTOCYBAHHS JIEP>KaBHO-BJIAJHUX TOBHOBAKEHbD, SIK
npu po3poOIll, Tak 1 OpH 3AIMCHEHHI CTpaTerii 1 TaKTUKH, PETYJI0IYOro Ta
OpraHi3ylouoro BIUIMBY Ha BCli KOMIIOHGHTH 1 acleKTH (YHKIIOHYBaHHS Ta
PO3BUTKY €KOHOMIKH, COIlaJbHOI cepu Ta IHIIMX MIJCUCTEM CYCHIJIbCTBA 3a
JIOTIOMOTOI0 PO3MIIIICHHS PECYPCIB, PO3NOJILTY, IEPEPO3NOLTY CYCIUIBHUX OJar Ta
iHIIMX 3axo1iBy» [128].

Takox aBTOpM 3a3HAyaIOTh, WLIO JIEPKABHY IOJIITUKY PO3POOISAIOTH 1
3IIACHIOIOTH MEPEBAXKHO TaKl MyOJIYH1 1HCTUTYTH BIIaJu, K ypsia, [IpesuaeHt ta
1H. CKa3aHe He BUKIII0Ua€ MOKJIMBICTh Y4acTi 3aKOHOAABYMX 1THCTUTYTIB B PO3pOOII
MOJIITUYHOT CTpaTerii 1 KOHTpOJl 3a 1i peanmi3auiero. B piBHIM Mipi ckazaHe
BIJIHOCUTBCS M JI0 BCIX 1HIIMX: MOJITUYHUX OpraHizalliii, BKJIIOYAlOYW THCTUTYTH
MOJIITUYHOT YYacTl Ta TPOMaJASIHCBKOIO CyCHIbCTBA.

Buxonsun 3 gaHUX TBEpIKEHb, MOKHa 3pPOOMTH BHCHOBOK, IO aBTOPH,
BIJIDI3HSIOUM JIepKaBHY TMOJITUKY 1 Jep>KaBHE YIpaBliHHA 3a (opmotro,
OTOTOXHIOIOTh iX 3@ 3MICTOM, a OT)K€, OCHOBHUMH CYO’€KTaMU BUPOOJICHHS 1
peasni3ariii 1ep>kaBHOI NOJITUKYU € [Ipe3uIeHT Ta opraHy BUKOHABUYO1 BIIaIU.

[TpencraBiaeHuit COLIONOTIYHUM MiJAXiA, B MEpIIy Yepry, 3aCHOBAHUN Ha
JOCTIPKEHH] COIIIaJIbHUX B3a€MOJIM JIep)KaBHUX 1 MpPHUBATHUX CYyO’€KTIB, IIO
BIUIMBAIOTh Ha (POPMYBaHHS Ta peaii3aliio Iep>KaBHOI MOMITUKH, 1 iX 3HaYYIOCTI.
VY Toil e yac ropuIMyHa HayKa IpY BUBYEHHI TAKOTO SIBUIIA SIK JepKaBHA MOJIITUKA
MOBMHHA BUXOJUTH HE 3 (PAKTUYHO ICHYIOUHX CYCIUIbHUX BIAHOCHH, @ 3 KOMILIEKCY
npaB 1 000B’s3KIB, 3aKPIIJIEHUX B HOPMATUBHO-IIPABOBUX aKTax, sIKI BU3HAYAIOTh
npaBa i 000B’sI3KM 1O BUPOOJICHHIO Ta peajizallii 1epKaBHO1 MOJITUKH.

TakuMm 4YMHOM, Ha HaUly JYMKY, OUIbII BIPHUM OAQuuThCS MiAX1J TEOPETUKIB
paBa, 110 BIJHOCTH 0 Cy0’ €KTIB BUPOOJIEHHS IepKaBHOT MOJITUKY K JEp>KaBHUX
cy0’extiB: Ilpesuaenta VYkpaiHu, MpeACTAaBHHUKIB 3aKOHOJABUOi TUIKK BJaH,
BUKOHABYOiI TUIKK BJaJu, JEp>KaBHI OpraHizailii, Tak ¥ pi3HI CYCIUJIbHI TPYyIH:
MOJIITUYHI MAPTIi, pyXH Ta 1HII TPOMAJICHKI 00’ €THAHHS, a TAKOXK COIliabHI KJIacu
Ta OKPEMOTO TPOMAJITHUHA.

3BUUYaiiHO, BEJMYMHA BIUIMBY Ha JEp)KaBHY IIOJITUKY IepepaxoBaHUX
Cy0’€KTIB pPI3HUTHCSA, ajieé BHHATOK OKPEMHUX €JEMEHTIB CyO’ €KTHOTO CKIamy
npu3BeAe 0 HEOOIPYHTOBAHOrO 3BY)KEHHA iX Kojia. be3cyMHiBHO, Ha eTami
peamizailii Jep>kaBHOI MOJITHKYA MOBHOBAXEHHS TOKJIAJCHI Ha JEpiKaBy, ajie y
BUPOOJICHHI JIepKaBHOI MOMITUKK Oepe ydacTb Oe3niu cy0’€KTiB, B TOMY YHCII
HEeIepKaBHUX.

3aciyroByloTh Ha yBary ajMiHICTPAaTHUBHO-TIPABOBI HAYKOB1 JOCIIIKCHHS,
MPEAMETOM SIKMX € TOJIITHKA 0e3MoCcepe/IHbO B cepi IHTEIEKTyalIbHOI BIACHOCTI.
Tak, A. MinOaneeB, po3risgaOud 3MICT JIEP)KaBHOI TOJITHKM B Trajysi
IHTEIEKTyaJIbHOI BJIACHOCTI, 3a3Haya€, IO BOHA IOJISITA€ «B YJIOCKOHAJIECHHI
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HassBHUX MOJIMBOCTEN, CTBOPEHHS MEXaHI3MIB 1X peastizallii B CHCTeM1 KOHKPETHHUX
3aXOMlIB MO0  MIJABHIIEHHS  KOHKYPEHTOCIPOMOXHOCTI  BITYM3HSHOTO
BUPOOHUIITBA, TOBHOI[IHHOTO IMIOPTO3aMIILIEHHS, 8 TAKOK PO3BUTKY MPI1OPUTETHUX
HANPSMKiB PO3BUTKY BITYU3HAHOT €KOHOMIKI».

Ha namy aymKky, 3ampoIllOHOBaHE PO3YMIHHS 3MICTY JEp>KaBHOI TMOJITHKH
3aCHOBAaHE Ha BY3bKOMY pO3yMIHHI caMoOi Jep)KaBHOI TOMTHKH B cdepi
1HTEJIEKTyaIbHO1 BJIACHOCTI, OCKUIBKH aBTOP HEOOIPYHTOBAHO BUKJIIOYAE 3 JAHOI
chepu N1epKaBHOTO PETYJIIOBAHHS 3aXUCT 1HTEJIEKTYaJbHOI BJIACHOCTI. A SIKIIO
MpoaHaIi3yBaTH HUHIMIHIM CTPIMKUM PO3BUTOK TEXHOJIOTIH Ta MAaCOBHMM Mepexil
00’€KTIB aBTOPCHKUX 1 CYMDKHHX MpaB y mudpoBy dhopmy (mporpamu s 1K,
ayIioBi3yallbHI TBOPH, MY3W4YHI TBOPHM Ta 1H.), TO CIPaBEIJIMBO BBaXaTH, IO
BUIII€3a3HaueHa cdepa JepKaBHOI IMOJITUKM [OBHHHA BKJIIOYAaTH B cebe
3a0€3MeUCHHs 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMDKHUX MpaB, IO BUPAKEHI Y
uuppoBiii hopmi.

Posrisiparoun nmutaHHA PO JEpXKaBHY MOJITUKY B cepi MpaBOBOI 3aXUCTY
IHTENIEKTYaJIbHOI BJIACHOCTI, CJiJi 3a3HAUUTH, 1[0 BU3HAYEHHS LUICH AEp>KaBHOT
NOJIITUKK € OJHUM 3 KIIOYOBHUX E€JIEMEHTIB PO3BUTKY C(epu I1HTENEKTyaJIbHOI
BJIACHOCTI. JIOKyMEHTOM, 1[0 BU3HAYa€ OCHOBHI LIl T4 NPHUHIMUIMN JE€PKABHOT
nomtuku € Konuenuis peopMyBaHHS AEp>KaBHOI CUCTEMHU IPABOBOI OXOPOHU
IHTEJNEKTyaJIbHOI BJIACHOCTI B YKpaiHi», cxBajeHa Posnopsmkxennsm KMY Bin
01.06.2016 poky Ne 402-p [115].

OpHi€l0 3 TOJNOBHUX LIJ€M BHIIE3a3HAYEHOI KOHIIEMIi € CTBOPEHHS
ONTUMAJIbHOI, SIKICHOI Ta €()EeKTHUBHOI JepKaBHOI CHCTEMH IPaBOBOI OXOPOHH
IHTEJIEKTyaIbHOI BIIACHOCTI, 3/1aTHOI c(hopMyBaTH, pealizyBaTi Ipo30py MyOaidHy
MOJIeNIb TIOJIONIAaHHS ICHYIOUMX BUKIWKIB Ta PHU3MKIB 1 3alpONOHYBAaTH Ji€BI
IHCTpYMEHTH Cc(QepHu 1HTENIEKTYalbHOI BJIACHOCTI SIK CTUMYJH [UJIi PO3BUTKY
CIOP1THEHUX €KOHOMIYHUX Ta CYCHIJIbHUX YUHHUKIB.

be3yMOBHO, EKOHOMIYHHI MTPIOPUTET € HANOUIBII BaXJIMBOIO METOIO PO3BUTKY
chepu IHTENEKTyaJdbHOI BJIACHOCTI, OCKUIBKM CaM€ €KOHOMIKa OUIBIIOI MipOIo
3YMOBJIIOE PO3BUTOK IHIIUMX 1HCTUTYTIB JepkaBu. I[IpaBoBe perymtoBaHHS
MOKJIMKAaHEe 3a0€3MEeYUTH CTUMYJIOBaHHS Ta €(QEKTUBHICTh BIPOBAKEHHS
pe3ynbTaTiB 1HTENEKTYyaJIbHOI AISUIBHOCTI B E€KOHOMIYHHUK OOIr Ta CHOpUATH
M1JIBUIICHHIO X €KOHOMIYHOTO MTOTEHITIAITY.

B kiH11eBOMy miICYMKY JJaHOIO KOHIISTIIIEI0 Tepeaoadanocs:

—  CTBOPHUTHU MPO30pY Ta €(PEKTUBHY CTPYKTYPY HEP>KaBHOTO YIPaBIIHHS
cheporo IHTEIEKTyaIbHOT BJACHOCTI;

—  TOJIMIUUTH SKICTh Ta MIABUUIMTH €()EKTUBHICTb POOOTH OpraHiB
YOPABIIHHS AEPAKABHOT CUCTEMHU IIPABOBOI OXOPOHH 1HTEJIEKTYaIbHOI BIACHOCTI;

—  COpoCTUTH Ta 3a0e3medyuTH MpO30pICTh TMporeayp HaOyTTs Ta
PO3MOPSKEHHS TTpaBaMU 1HTEJIEKTYyaTbHOI BIACHOCTI;

—  TIABUIIATH SKICTh OXOPOHHUX JOKYMEHTIB y cdepl 1HTENEeKTyalbHOT
BJIACHOCTI;

—  3a0e3MeunTd BHOPOBAKEHHS €()EKTUBHOTO MEXaHI3My 3axXHUCTy IpaB
1HTENIEKTYaJIbHOI BIACHOCTI;
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—  CTBOPUTH yMOBH i1 po30yJOBH HAIlOHAIHHOI  1HHOBAIIMHOI
cucremu [115].

[TpoTe, aHamnmi3yr0un MOJOKEHHS AaHOT KOHIIEMIIii, HeOOX1AHO BiA3HAYUTH, IO
CTpOKH Ha ii peanizariito crummHy M 11e B 2017 porii, a TakoX HE BUPOOJICHO €JTHOTO
miAX0ay B Haylll B AaHii cdepi.

Tomy, Ha Haml MOTJSA, € rocTpa MoTpeda B CTBOPEHHI JIIOYOTO €JIMHOTO
HOPMATHBHO-TIPABOBOTO aKTa, SKUH OM y3arajibHIOBaB Ta BU3HAYaB JCpP>KaBHY
MOJITUKY B c(epl MpaBOBOIO 3aXUCTY IHTEJIEKTyalIbHOI BIIACHOCTI B YKpaiHi, SKUN
Mae 3akpimnoBaTucs ykazoM [pesunenrta Ykpainu.

Sk 3a3Hayanocs BHUILE, JAHUM aKkT, MO aHaiorii 3 OylIb SKUM 3 I1HIIUX
JIEKJIApaTUBHUX JIOKYMEHTIB 11010 B1IOOpaKeHHS HAIIPSMKIB JIEPKABHOI MTOTITHKH,
MOBUHEH MICTUTH HACTYIMHI HABaXIMBILI €JIEMEHTH:

— LI, O[0 BU3HAYAIOTHhCS BUXOASYU 3 00 €KTUBHUX OOCTaBUH PO3BUTKY
CBITOBOI CHUILHOTH B IIJIOMY a00 OfHIET 3 chep KUTTEAISITBLHOCTI;

—  3aBJIaHHS, K1 HEOOX1THO BUPILIUTH JIJISl TOCSTHEHHS MOCTABIICHUX IILJICH;

—  TPUHIIMIH, SIKI € OCHOBHUMH 1JIeIMH 3T1HCHEHHS JeP>KaBHOI MOJITHKH 1
BU3HAYAIOTh CYTHICHI TIOJIOKEHHS, Ha OCHOBI SIKUX OyJy€eThCs BCA CHUCTEMaA
JIEP>KaBHOTO YITPaBJIIHHS B OKPEMO B3ATii cepi.

Ha Hamry mayMmKy, TakoX CJiJ BiAMITUTH, 00 B JaHOMY JOKYMEHTI CIiJ
peryiaMeHTyBaTh O0OB’SI3KOBICTh BUKOHAHHS MOCTABJICHUX I[JIEH 3 3a3HAYCHHSM
BIIMOBIJATIBHUX Cy0’€KTIB JIEPKABHOI MOJITHUKH.

Kpim 1poro, y 3B’s13Ky 3 TUM, 11O JIaHWM aKT I11€ HE CTBOPEHUI, a Te, 110 BiH
Ma€ PEryJroBaTH BITHOCUTHCS Y PaMKHU HAIIOTO JOCIHIKEHHS, OyJ0 O JOIUIBHO
3aMpONOHYBATH TIEBHI MUIAXH MIOAO0 YIOCKOHAJICHHS MOJITUKU B cepl MpaBOBOTO
3aXMCTy 1HTEJEKTyaJIbHOI BIACHOCTI B YKpaiHi, 30KpeMa I0/I0 3aXUCTy 00 €KTIB
aBTOPCHKUX 1 CYMDKHUX TPaB, 110 BUPaKEH1 y TUdpoBiit hopmi.

OgHuM 3 HampsIMKiB, Ha Haml TMorAn, € ¢GOpMyBaHHS —COIIAIbHOI
MaTy Ta BTUIIOBATH MOJITUKY MIABUIICHHS MPABOBOi KyJIbTYPH CBOIX T'POMAJIsH,
3a0e3mnedyBaTi HAJICKHE 1 MpaBHiIbHE (HOPMYBaHHS MPABOCBIIOMOCTI. Y 3B’SI3KY 3
UM TIOPSIJT 3 FOPUCTUKIIIMHUME 3aX0/IaMH HEe MEHIIT BaXKJIMBa JIepKaBHA AISUTHHICTh
1o (popMyBaHHIO MPABOCBIIOMOCTI Ta IMiIBUILEHHS PIBHS MPAaBOBOi KYJIbTYPH.

3 Takoro morJysiay, 3aXUCT IHTEPECIB aBTOPIB Ta MPABOBIACHUKIB I'PYHTYEThCH,
mepnr 3a Bce, Ha (OpMYyBaHHI IAHOOJIMBOIO CTaBJCHHS CIIOXKHMBAYiB IO
IHTENIEKTYaJIbHOI BJIACHOCTI, B I[IJIoMY. BiAMOBIAHO 10 MOHATTS MPaBOCBIIOMICTb,
MO>KEMO BKa3aTH, L0 1€ KaTeropis Teopii Jep>kaBu 1 mpaBa Ta KPUMIHOJIOTII, 1110
o3Havae chepy CyCnuIbHOI, TPYHOBOI Ta 1HIUBIAyaIbHOI CB1IOMOCTI, SIKa IMOB’s3aHa
3 BIOJOOpaXEHHSM NPABO3HAUYIIMX SBHIL, SIKI OOYMOBJIEHI MNpaBO3HAUYIIHX
I[IHHOCTSIMU:  TIPAaBOPO3YMIHHSIM, 300paXCHHSM HAJIEKHOTO  IPaBOTOPSIKY.
[IpaBOCBITOMICTh JIFOJIEM BHU3HAYAETHCS TPABOBUMH 3acajaMy CyCIUIbCTBA:
MPAKTUKOIO TPAaBO3aCTOCYBAHHSI, pEaJbHUMU yMOBAMHU KUTTEMISUIBHOCTI JIFOJIEH,
MOPAJILHUM JIOCBIZIOM Ta TPATUIISIMH CYCHIIbCTBA (CHCTEMOIO PO3IOBCIOIKEHOTO
OIL[IHOYHOT'O CTaBJICHHSI JI0 MPaBO3HAYYIIMX SABUII). HaltO11b111 CTiHKI HOpMATUBHO-
IIHHICHI TO3UIlli yTBOPIOIOTH cdepy i MpaBo3HAUYIIMX HOPM IOBEIIHKH, IO
BUKJIMKAIOTh CTEPEOTUITHY TOTOBHICTH JIO IEBHUX 11 B MPABO3HAUYIIMX CUTYaLlIsIX.
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[HmIuMu crmoBaMM, MPaBOCBIAOMICTh — 1€ YCBIJIOMJICHHSI JIFOJAMHOIO JIFOUMUX
MPaBOBUX TMPHUITMCIB 1 HOPM. 3 TOHSITTS MPABOCBIIOMOCTI JIOTIYHHM YHUHOM
BUIUIMBAE TIOHATTS TMPaBOBOi KyJIbTypu SK CTaBICHHS I1HAMBIAyyMa [0
YCBIAOMJICHHX HUM MPABOBUX PO3MOPSIKEHB Ta 3a00POH.

Ha BigmiHy BiJ IHIIMX Taily3ei MpaBa aBTOPChKE MPABO € JIyKe CrenupigHO0
rayry33i0, TUM OLIbIIEe KOJM BOHO CTOCYETHCS MUTAHHS HOTO 3aCTOCYBAaHHA MO
BIJTHOCHH, 10 BUHHKAIOTh npu BUKOPHCTaHHI 1HbOpMaIIHHUX
TEJIEKOMYHIKAIIIMHUX MepeX. BHacmJIoK IbOro ImepeciuHa ocoba HE 3aBXKIu
YCBIJIOMITIOE, 00 YCBIIOMJIIOE€ HEMPABUIIBHO CaMy 11610 aBTOPCHKOTO MpaBa, ajkKe
I Taly3b PETYJIO€ BEJIbMH HE3PO3YMUTl K JJIs HECHeliaaicTa BITHOCHHHU, IO
CTOCYIOTBCSI HEMaTepiaJbHUX O0O0’€KTIB, SAKI HE MIJKOPSIOTHCS 3aKOHAM
MartepiaibHOro cBiTy. Hanpuknan, 3aBaHTakeHHS UUM(PPOBUX MPUMIPHUKIB
ayJloBI3yaJlbHUX TBOPIB 3 Mepexi [HTepHeT najieko He 3aBXAU IOB’SI3y€ThCs
0CO00I0-HECTIELIATICTOM 3 MOXJIMBUM MOPYIIEHHSAM aBTOPCHKUX MPAB B CUITY TOTO,
110 BIZIMIHHOCTI MIK JIETAJIBHUMH 1 KOHTpa(haKTHUMU 3pa3KaMy YacTO HE OUEBUIH1
HaBITh (haxiBIEBI.

TakuMm yuHOM, MOAO0 OO’€KTIB aBTOPCHBKMX 1 CYMDKHHMX IHpaB BUHHUKAE
HeOe3neuHa TEHJEHIls, KOJMM JIOAMHA, TOPYIIYyIOYM IX MPABOBHHA pPEXKUM
BUKOPHUCTAHHS, HE YCBIIOMIIIOE caM (DaKT MOPYLIEHHS 1 3alOISIHHS CBOIMHU JIisIMU
IIKOJM, a00 YCBIJOMIIIOE 11€ HEBIPHO. B 1IbOMYy BHUIAJIKy MOKHA TOBOPUTU IPO
HasBHICTb TMPOTAJIMH Yy MPaBOCBIAOMOCTI, IO BEIyTb JAO MPUHIMIOBOT
HEMOJKJIMBOCTI CTaHOBJIEHHS! HAJIEXKHOI MPaBOBOi KyJIbTYPH IMOJIO ABTOPCHKOTO
mpasa.

B iHmmx Bumagkax, KoJiu 1HAMBIAYYM YITKO YCBIAOMIIOE (DaKT MOPYIICHHS
aBTOPCHKOTO TpaBa, MOBa iie MpO BUOOPUO-TIPABOBHUI HITLII3M. Tak, MpaBOBUM
Hirut3Mm (Big jat. «Nihil» — HIYOr0) — HampsiM MOJITUKO-TIPABOBOI JYMKH, SIKUN
BIJIKM/IA€ COLIIAJIbHY I[IHHICTh NpaBa 1 KyJbTUBYE HETaTUBHE CTaBJIEHHS J0 HHOTO.
Hanexxutb 10 CTIMKUX 1 NOIIMPEHUX, BUABIB Jedopmalii MmpaBOCB1IOMOCTI
HaceseHHs. Moxke MaTu Micle 1 B IPsAMIH, 1 B IpUXOBaHii (popMi: BiJl CKENTHYHOTO
CTaBJEHHS JO MpaBa [0 TMOBHOI 3HEBIPM y MOro peanbHUX Ta TMOTEHLIN
MOJKITUBOCTSIX.

B nanuit yac Ykpaina HeOe3miACTaBHO BIAHOCUTBCS JI0 YHCIIa THUX KpaiH, Je
CTAaHOBHUIIIE 3 3aXWCTOM TMpaB KOMII IOTEPHOI IHTENEKTyalbHOI BJIACHOCTI Ha
pOrpaMHi MPOIYKTU XaPAKTEPU3YETHCS SIK IyKE TPUBOXKHE: IIMPOKUIA ACOPTUMEHT
OpPOrpaMHOrO 3a0e3MedYeHHs] s KOMIT IOTEPHOI TEXHIKM THUPAXKYETbCA Ta
PO3MOBCIOIKYETHCS 3 TPYOUM MOPYIIIEHHSM IPaB iX TBOPIIIB 1 MPAaBOBIIACHHUKIB.

Mixuapoauuii inpopmartivinuii MoBHUK CIIIA «I'onoc AMepukmn» mpoBiB OH-
JaiiH ONMUTYBaHHS YKpAiHINB 3 MPUBOAY MUTaHHS «Yu MOTpiOHO 3aKpuBaTH BeO-
CaliTH, sIKI TOIIMPIOIOTH TMIPATChKY MPOMYKIIO?», 3a pe3yJbTaTaMH SIKOTO
OunbmicTh 13 Maibke 900 ydacHMKIB, a came 72 BiICOTKM BUCIOBWJIHCH MPOTH
3aKPUTTS TAKUX CaUTIB. « Y KPaiHChKI YMOBH OCOOJIMBI» — OJIMH 13 HAMMOIIMPEHIINX
KOMEHTapiB NPUXUIBHUKIB O€3IUIATHOIO AOCTYNYy A0 OO’ €KTIB 1HTENEKTYaJbHOI
BiacHocTi [96].

Tum yacoM YmpapiiHHS IHTEJIEKTyalbHOI BiIacHOCTI €Bpomneiicbkkoro Coro3sy
(EUIPO) onpumtofHUIO TOCHIIKEHHS, B SKOMY OIMHUTAJIO MOJIOJUX JIIOJICH BIKOM
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15-24 poku 3 28 kpain €Bponeiickkoro Coro3y UM COKUBAIM MiPaTCHKUI KOHTEHT
3a octaHHi 12 wmicsamiB. B pe3ynpTati 4oro BusicHeHO, mo 51% eBpomeuis, sKi
Hapoaumucs y 1995-2005 pokax xO0AHOTO pa3y HE BUKOPUCTOBYBAJIW 3a3HAUEHUN
KoHTeHT. [lompu 11e, TpeTrHa BKa3alu, 10 KOPUCTYIOThCSI KOHTEHTOM, PO3MIIIIEHUM
3 MOPYIICHHSIM MIPaBa IHTEJIEKTYalbHOI BIACHOCTI, PETYJISPHO.

OcHOBHUM (paKTOPOM BIUIMBY 3aJIMIIAETHCS BUCOKA IiHA 32 JIETAIBHICTD — I1€
3a3HauMIM 56% omuraHux. [HII HAaWOULIBII MOIIMPEH! YWHHUKH, IO 3MYIIYIOTh
oOupaTu HeJerajibHe — 1€ HasIBHICTh MOTPIOHOTO KOHTEHTY JIUIIE Ha MPaTChbKOMY
pecypci, BIICYTHICTh TaM peecTpallii 1 Te, IO MIpaTchKi CANTH JIETKO 3HAWTH B
Mepexi [HTepHer.

OnHak, OUTBIIICTh ONMUTAHUX BKa3aldH, IO € Ba)esl BIUIMBY, SKI MOXYTh
BIJIBEpHYTH iX Bij miparctBa. Cepen HUX — MOKJIMBICTH CIOXKUBATH JIETalbHUN
KOHTEHT 3a OUIbII JOCTYIMHOIO I[IHOIO, BHINUNA PU3HMK TMOKapaHHS, HEraTUBHUUN
cnokuBalbkuii 1ocBia. Takox 20% MosioauX Jitoei Ha3BaJld (PaKTOPOM BILUIMBY Ha
iXHIO TTOBEIIHKY Kpalle po3yMiHHS IIKOIU, SIKYy BOHU YHMHATH, TOPYIIYIOUH TIpaBa
IHTEJIEKTYaJIbHOI BIACHOCTI.

JIlyMKH MOJOIMX YKpaiHIIB IMIOAO I[bOTO CIIBHAJAIOTh 3 €BPONEULISIMHU. 32
JaHuMu  jnociikenHs Gemius, mnpoBeaeHoro y 2019 pori 3a 3aMOBJIEHHSM
aHTUIIPATChKO1 1HIMIATUBU «YucTte HEOO», yKpaiHIl TaKOK HA3WBAIOThH LIHY 3a
JIErajIbHUA KOHTEHT OCHOBHUM KPUTEPIEM BUOOPY MIXK MIPATCHKUM Ta JIETaJIbHUM
KOHTEHTOM. 46% BKa3aju, 10 MPU «PO3yMHi» BApTOCTI BOHU T'OTOBI BIIMOBUTHCS
BiJl KpaJIEHOTO KOHTEHTY. A 25% 3a3Haumiu, 1o iHPOopMyBaHHS KOPUCTYBAYiB MPO
IpaBuiia PO3MIIICHHS 1 KOPUCTYBAaHHSI KOHTEHTOM B MEPEXi [HTEpHET T0MOMOKE B
00pOTHOI1 3 UM 3TTOYHMHOM.

dopMyBaHHS HAJEKHOI MPAaBOCBIOMOCTI, a 3r0JIOM MPABOBOi KYJIbTYPH —
JIOCUTh TPUBAJIUNA COIIaJIbHUHN TPOIIEC, BIUIMBATH HA SKUM MOKHA TUTBKH B JYyKe
oOMexxeHrnx Mmacmradax. Sk mpaBwio, BIUIMB Ha CYCHUIbHY HPaBOCBIAOMICTb
3MIMCHIOETHCSL a00 TMpomaraHjow MPaBWIBHOTO, 3aKOHHOTO CHOCOOY TMOBEIHKH,
ab0 K IUIAXOM TIOCWJIEHHS CaHKLIM a0o JeMOHCTpalii HEBIJIBOPOTHOCTI iX
3aCTOCYBaHHS 3a Tl UM 1HII NPOTUIIPABHI A1STHHS.

OaHuM 3 HAaBaXXIMBIIINX JEPKaBHUX IHCTPYMEHTIB ()OPMYBAHHS HAJIEAKHOTO
MPaBOCBIOMOCTI € colliaibHa pekaamMa. 3rijiHo 31 ctatTero 1 3akony Ykpainu «IIpo
pekiamy», colliaibHa pekyiama — 1e iHgopmarlis Oy1b-IKOoTo BUIY, PO3MOBCIOIKEHA
B Oynb-aKiii popmi, sika CIpsSIMOBAaHA HA JOCSTHEHHS CYCIUIBHO KOPUCHUX IIJIEH,
MOMYJIIPU3AIIIIO 3araTbHOJIOICHKUX IIIHHOCTEH 1 pO3MOBCIOKCHHS SIKOT HE Ma€ Ha
METi oTpuMaHHs npuOyTKy [58].

OcCHOBHI 3aBJaHHS COIIALHOT pPEKJIaMH, CIPSMOBAaHOI Ha 3aXHUCT
IHTEJIEKTyaIbHOI BIACHOCTI — I1€ BIUTMB HA MPaBOCBIOMICTh TPOMAJISIH Ta HAOYHE
pO3’SICHEHHSI OCHOBHUX MPUHITUIIIB 3aXUCTy aBTOPCHKUX TpaB. barato mepeciunmx
TPOMAASIHA MOXYTh MPOCTO HE 3HATH TPO Te, IO iX [ii, MOMXJIHUBO, HOCSTh
NPOTUTIPABHUI XapakTep B CHIy HEIOCTATHOCTI CrelialbHUX 3HaHb. Came Ifo
IpOTaMHY 1 Ma€e 3alIOBHUTH COIliaJIbHA PEeKJIaMa.

B Vkpaini comianbHa pekiiamMa MPOTH 1HTEJIEKTYaJbHOIO TMipaTcTBa XOdY 1
MPUCYTHS, aJie IOKK HE OTpUMaJia JOCTaTHHOTO MOIIMPEHHS, TAK CaMO SIK i HE ICHY€
JIOCUTh TOBHUX JTOCHIIKEHDb 11010 €(DEeKTUBHOCTI I[OTO MPEBEHTUBHOI'O CIOCOOY
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3aXMCTy aBTOPChKUX mpaB, ogHak CIHIA 1 kpainu 3axigHoi €Bponu 3aCTOCOBYIOTh
no/116H1 3aco0u BIUIMBY Ha CYCIIJIbHY CBITOMICTb Bke 3 80-X pokiB XX CTOMITTS.

B nanuit wac B paAal 3apyObDKHUX KpaiH colliaibHa pekjamMa MpoTH
IHTENIEKTyaJIbHOTO ~ MipaTcTBa  NPAaKTHYHO B OOOB’A3KOBOMY  TMOPSIKY
JEMOHCTPYETBCS B YChOMY CBITI B KiHOTearpax Iepel IMoKa3oM (iIbMiB,
3aMUCY€EThCA y BHUTISAAI (parMEHTIB pa3oM 3 BHUTATAMH 13 3aKOHIB PO 3aXHUCT
IHTEJIEKTyaIbHO1 BJIACHOCT1 Tiepe] BiieodiTpbMaMU Ha pI3HMX IIaTdhopMax Ta
HOCISIX, JEMOHCTPYETHCS MO TEJICOAUECHHIO Y BHUIUIS/I PEKJIAMHUX POJIHKIB,
BKJIIOYAETHCSI Y 3BEPHEHHS BIIOMUX KIHOAKTOPIB 1 MOMYJSAPHUX MY3UYHHUX
BUKOHABIIIB.

Xo04 1 31a€ThCSl HA TIEPIIUH MO, 110 €(EKTUBHICTD COIlaIbHOI peKIaMu
MPOTHU MIPATCTBA € HEBUCOKOIO, MPOTE ACSIKI JIOCTITHUKU BBAXXAIOTh, IO 3 4acOM
npy HEOOXIJHMX IHBECTHIIISIX BOHA 3MOXKE 3IrpaTd Ty 3K pPOJIb, SIKYy 3irpaiu
OaraTopiuHi peKJaMHl KammaHli TPOTH TIOTIOHOMAJNIHHA Ta YNpPaBIIIHHA
aBTOMOOLIIEM B HETBEPE30MY BUTJIsA1 B BennkoOpuraHii, TOOTO 3MIHUTH CyCIUIbHE
CTaBJICHHS JI0 ITUX COIIaJIbHUM MPOOIIEM.

[HOII pexitamMa mpoTH MipaTcTBa MOKE MICTUTH 3aKJIMKH J0 TTOBLAOMIIEHHS PO
(dakTH BUKOPUCTAHHS HEJETaIbHOTO MPOTrPaMHOrO 3a0e3MeYeHHS 3 MOAANIBIINM
OTPUMAaHHSIM TPOIIOBOi BUHArOpoAH. Lle € CHIbHUM CTUMYJIATOPOM CYCHIJIBHOTO
1HTEpECY /10 TEMHU NOPYIIEHHS aBTOPChKUX MpaB. [10110H1 METOAM 3aCTOCOBYBAIHCS
OpuTaHCcbKkOoO  Acoliaimierdo  BUPOOHUKIB  PO3BAKAIBHOTO  MPOTPaMHOTO
3abe3neuenns (ELSPA) cninbHo 3 ®Deneparttiero mpoTu KpaaiKKH MPOTrPaMHOTO
3abe3neuenns (F.A.S.T.), ne Bunaropona cranoBwmia 1-2 THC. QyHTIB CTEpPJIIHTIB.
AHaJIOTiYHI KaMITaHii IpoBOAATRLCS 1 B IHINKX KpaiHax [13].

Hanpuknan, 8 Kurai, siky TpaauiiitHO BIIHOCATH IO KpaiH 3 IMiIBUILICHUM
piBHEM 1HTEJIEKTyaJIbHOTO MipaTcTBa, BBEJCHA B IO JIepKaBHA Mporpama Io
3a0XOUYEHHIO OpraHiz3aliid Ta MNpPUBAaTHUX OCIO, AKI TOBIAOMIIATH Mpo (akTu
NOPYUIEHHSI aBTOPCbKUX TpaB. Skmo mnoxiOHa iHdopmalis Tpu3Bene [0
OOBHHYBAJIBHOTO PIIIEHHS CYJly, TAKUM oco0aM OyJe BUILJIAYEHO BHHArOpoOJy B
po3mipi 100 000 roaHiB, MOBiAOMIIsIE HOBUHHE areHTCTBO Reuters [17].

AHQJIOTIYHY akKIlil0 MPOBOJAUTHL 1 AcoIiaiisi BUPOOHUKIB MPOrpPaMHOTO
3a0e3neueHHs (BSA) B CIIIA. 3a gocroBipHE MOBIIOMJIEHHS MPO MpOrpamHe
niparcTBo BSA 3000B’3y€ThCsl BUIIATUTH BUHATOPOAY A0 1 MiH. monapis [8].

[[Iupoke 3acTtocyBaHHS B YKpaiHi COIIAJIBbHOI pPEKIaMH Ta METOIB
MaTepiaTbHOTO CTHUMYJIIOBAaHHS MOBIJOMJICHD NMPO (haKTHU MOPYIIEHHS aBTOPCHKUX
npaB OyJe BHUMPABIAHUM JIMIIE IIICIs TPOBEJACHHS HAYKOBUX JOCIIHKEHB
e(eKTUBHOCTI Ta TMOTCHIIMHUX MOJIMBOCTEH 3aCTOCYBAaHHS JaHUX CIIOCOOIB
3aXMCTy 1HTENIEKTYaJbHOI BJIACHOCTI 3 TOYKH 30py COIIOJOTIi Ta TMCHXOJOTII,
HaIPUKJIA], TPAKTUKA JOBEJICHHS JI0 BiJJOMa TPABOOXOPOHHUX OpPraHiB Oyb-sSKHX
MI03pUIKX A1M CYCiiB 1 3HAHOMUX, 1110 € HopMaibHUM siBuilieM B CIITA 1 3axigHii
€Bpori, MOKe HE 3yCTPITH JOCTATHHOIO MOIIMPEHHS B YKpaiHi yepe3 0COOIMBOCTI
MEHTAIITETY, KOJM TMOJI0OHE «37aBaHHS» 3aCy/KY€ETbCS CYCIUIbCTBOM, OJHAK
Oe3nepeyHo, M0 JaHl IHCTPYMEHTH, (JOpMYBaHHS MPABOCBIAOMOCTI Ta HAJEKHO1
paBoOBOi KyJbTYpH IOBHMHHI 3aCTOCOBYBAaTHCS B YKpaiHi B 00OB’SI3KOBOMY

MOPSJIKY.
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HactynHuM HampsiIMKOM YJOCKOHAQJIEHHS JAEp>KaBHOI MOJITUKA B Tally3i
3aXUCTY 00’ €KTIB aBTOPCHKUX 1 CyMDKHUX MpaB, 110 BUpaKkeH1 y U poBii ¢popmi,
Ha HaIll OIS, € MOCUJIEHHS 1X HMBUIbHO-TIPABOBOrO 3axucTy. [locunatounch Ha
iH(bOpMaIIio 1010 KUJIBKOCTI 3aJIOKYMEHTOBAaHUX aMIHICTPaTUBHUX
MPaBOTIOPYIICHh 3a JOCTIDKYBaHUMH HaMmH cTarTaMu Komekcy VYkpainum mpo
aIMiHICTpaTHBHI mpaBomnopymeHas B nepiox 3 2016 mo 2019 pik (Jomatok B),
MO>KHA BiJI3HAYATH HEE(PEKTUBHICTH aaMIHICTPATUBHOI BIAMOBIMAIBHOCTI Yy JMaHIN
cdepi, Xoya caMe BOHA MOBHMHHA BIJIrpaBaTH OCHOBHY pPOJIb B I[bOMY IHTAaHHI,
OCKUTbKA ~aJMIHICTPaTHBHA BIAMOBIIANBHICTh, Ha BIAMIHY, HaNpUKIald, BIJ
KPUMIHAJIBHOT BIJIOBIJATBHOCTI BIJIPI3HIETHCS ONEPATUBHICTIO MPUNUHATTSA PIIICHb
Ta €KOHOMIYHICTIO MPOIECY MPU3HAYCHHS aJAMIHICTPATUBHOTO MOKapaHHS BUHHOI
0coou.

VYV Toit ke Yac (akT MPUTATHEHHS 10 aJAMIHICTPATUBHOI BiAMOBIIAIBLHOCTI
MOXe OyTH OJTHMM 13 JIOKa31B MOPYIIECHHS MpaB IHTEJIEKTyalbHOI BJIACHOCTI, Ha
M1JCTaBl KOO MPABOBIACHUK MOKE 3BEPHYTHCS 32 LIUBUIBHO-IIPABOBUM 3aXHCTOM
MOpyIIeHOro mpaBa. Takui MiIX1J JO03BOJUTH ICTOTHO MOJIETIIUTH MPOUEAYPY
300py MPaBOBJIACHUKOM JOKa3iB MOPYIICHHS I1HTEIEKTyaJbHUX IIpaB, 0COOJIUBO
JKIIO Take NOpYyIIeHHS OyJio BYMHEHE B 1H()OpMaLIHHO-TEIEKOMYHIKALIHHINI
Mepexi (Hanpuknan, Mepexa IHTepHer). Jleski JOCHITHUKH CHpPABEMIMBO
BIJI3HAYAIOTh HEBHUCOKY €()eKTUBHICTh 3aX0/1B LIMBUIbHO-TIPAaBOBO1
BIJIMOBIJIAJILHOCTI, B PE3yJibTaTl YOro MPABOBJIACHUKKA HE TMOYMHAIOTH IPOIIEC
OPUTATHEHHS 10 aAMIHICTPaTUBHOI 00 KPUMIHAIBHOT BIIOBIJAIBHOCTI.

OTxe, OMHIEIO 3 IUIEH JEp>KaBHOI MOMITHKK Yy cdepl IHTEIEeKTyalbHOl
BJIACHOCTI ~ HEOOXIJIHO  3asBUTH  IIJBHUIICHHS  pOJl  IHUBLILHO-IIPABOBOI
BIJIMOBIIAJILHOCTI 32 MOPYIICHHS MPaB IHTEIEKTYaIbHOI BJIACHOCTI. Y 3B’SI3KY 3 IIUM
HEOOXITHA  MOJIEpHI3alisl  3aKOHOJABCTBA Yy  cdepli  MUBLILHO-TIPABOBOI
BIJINOBIJIAJILHOCTI 3@ MOPYIIEHHS MPaB IHTEIEKTYaJIbHOI BIACHOCTI.

[limBoasiun MiACYMKH BChOTO BHIIECKA3aHOTO, CIiJ CKa3aTH, 110 OJIHIEI0 3
HaWroNoBHIUX (QYHKIIN Aep:kaBu, B 0C001 JEp>KaBHUX OpPraHiB, € 3a0€3MeUCHHS
npaB 1 cBoOoa JoauHU. s iX 3akpiljieHHS Ta MOXIIMBOCTI peanizarii
CTBOPIOETHCS BEJIMKA KUTBKICTh PI3HOTO POy HOPMAaTUBHO-IIPaBOBUX akTiB. [Ipore,
JUIS 1X cUCTeMaTr3allli Ta 4iTKOCTI TOBUHHA BECTUCH UITKA JIEp>KaBHA MOJIITUKA, KA
bopMyITIOETHCA Y JEKJIApATUBHUX CTPATET1sIX, KOHIIEMIIIS Ta 1H.

Towmy, sxio Ykpaina rnparae 0yTyd BaroMuM CBITOBUM T'PaBIEM, TOTPiOHO 100
Jiep’KaBHA TIOJIITUKAa y cdepl MpaBOBOTO 3aXHUCTy I1HTENEKTYyalbHOI BIIACHOCTI
30KpeMa, y cdepi 3axucty 00’ €KTiB aBTOPCHKUX 1 CYMDKHHX TPaB, 110 BUPAKEHI Y
1udpoBiit hopmi Oyiia KOHKPETHO PErIaMEHTOBAHA.
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3.3 Hlnsixu ynockoHAJeHHS aAMiHICTPATUBHOI0 3aKOHOaBCTBA Yy cepi
3a0e3MeYeHHs 3aXHCTy 00’ €KTiB aBTOPCHKHX I CYMi’KHUX NPAaB, 110 BUPaKeHi

y uugposiii popmi

Y cydacHOMy CBITI mpoOjema MpOoTUAIl MOPYHIEHHSIM y cdepl aBTOPCHKOTO
mpaBa 1 CyMDKHHX IPaB MOCTYIIOBO 3aiiMa€e MPOBiIHE MICIIE B ISIIBHOCTI JEPKaBH,
OCKIJTbKA CaMe€ 1HTEICKTyaJIbHWI TOTEHIal CyCHIbCTBA, SKUH BIIHOCHUTHCS [0
MPAKTUYHO €JIMHOTO OHOBJIIOIOYOTO PECYPCY, € OCHOBOMOJOXHUM (haKTOPOM, IO
MOKe 3a0€3MeUNTH YCHIIIHUN KyJIbTYpHUN, EKOHOMIYHUI Ta HAYKOBO-TEXHIUYHUN
PO3BUTOK KpaiHH.

VY peanmisix CbOroJieHHsS JOMIHYIOYMM (PAKTOPOM HETaTUBHOTO PO3BUTKY
Cy4aCHO1 €KOHOMIKHM € MAacIlITa0H1 MOPYIIEHHS MpPaB 1HTEJIEKTYaJIbHOI BJIACHOCTI,
YaCTKOBO BUKJIMKAHI IEPETBOPEHHSIM 00’ €KTIB aBTOPCHKOTO MIpaBa 1 CYMIXKHUX MPaB
B PUHKOBHIA TOBap 3 BUCOKUMHU CIIOKMBUYMUMH BIACTUBOCTSIMH.

[IpaBonopyIiieHHsI B Tally31 aBTOPCHKMX 1 CYMDKHUX IpaB MiAPUBAIOTH
€KOHOMIYHY Oe3leKy JepKaBH, MOPYLIYyIOTh TMpaBa 1 3aKOHHI 1HTEpECH
IIPaBOBJACHUKIB 1 croxuBaviB. [lepm 3a Bce, 1€ NPOSBIAETHCA B 1HBECTULINHY
HEMPUBAOIMBICTh  PUHKIB, YpPaXEHUX KOHTPA(aKTHOK  IHTEIEKTYyaJIbHOIO
IPOJYKLIEI0, Yepe3 M0 HE HAIXOIATh MOJATKU 3 JOXOJIB aBTOPIB, NPHOYTKIB
KIHOKOMIIaHi#, BUAABHUIITB Ta 1H.

«IHTenekTyanbHe MpaTCTBO» AK OJUH 3 BUJIB HE3aKOHHOTO MiANPUEMHUIITBA
B CWUJy BHCOKOi INPUOYTKOBOCTI 1 HHU3BKOI'O CTYHEHS PU3UKY 3aJIHIIAETHCS
COPUSTIUBUM €KOHOMIUYHUM CEpeloBUIEM i (HOpMyBaHHS OpraHiz0BaHUX
3JIOYMHHUX TPYyM, a ICHYI4l MeTtonu 1 ¢hopMu OOpOTHOM 3 JAHOK KaTETOPIEI0
IIPABOIOPYIIEHb HE JT03BOJISIOTH TOBHOKO MIPOIO M MPOTUIISTH.

3 po3BUTKOM i1H(OPMAIIHUX TEXHOJOTIH, TMOSABOIO B YKpaiHi MpUBATHOI
BJIACHOCTI, 3’ sIBUJIACSl HaraJibHa MoTpeda 3aXxucTy 00’ €KTIB aBTOPCHKUX 1 CYMI>KHHUX
npas, M0 BUpaxXeHl y HU@poBid Gopmi, OCKUIbKH 3pocTae 0OCIT €KOHOMIUYHUX
aJMIHICTPAaTUBHUX MPABONOPYIIEHb Ta MIABUILIYETHCS CTYHiHb IiX CYCHUIbHOI
IIKIJJJIMBOCTI1, HABITh CYCIIBHOI HEOE3MEKH.

[TuTaHHs KOMIUIEKCHOTO Ta €()EeKTUBHOTO MPABOBOTO 3aXHCTy aBTOPCHKOTO i
CYMDKHHMX MpaB B YKpaiHi BUHUKIO 3 90-X pokiB XX CTOJITTA, TOJAl SIK CBITOBA
CHUIBHOTA 3BEPHYJIA YBary Ha BaXJIMBICTh Ii€i mpodiemu e B 1986 poi, konu 10
HOPSAIKY JEHHOTO YpYTrBalChKOIO €Taly MeperoBopiB o0 ['eHepanbHOi yroau 3
tapudis 1 Topriem (GATT) Oyso BKkIIt0OUeHO OOTOBOPEHHS YTOU MPO TOPTOBEIbHI
aCIeKTH NpaB iHTeNeKkTyaabHoi BiacHOCTi (Yroma TRIPS), mo 3rogom mpusseno 1o
crBopennst CBitoBoi opranizamii Toprisii (COT) [99].

VY XXI cTomiTTi, B €M0Xy cBITOBOI Iito0aii3alii Ta BUCOKOTEXHOJIOTIYHOTO i
CTPYKTYpPOBAHOTO PIiBHSI 3JIOYMHHOCTI HEOOXIMHO HJisi 3aXUCTy aBTOPCHKHUX 1
CYMIDXKHHX MPaB BUKOPHUCTOBYBATH BECh KOMILIEKC 3aC001B POTU/IIT, MPOPITAKTUKH
1 3aXUCTy, B TOMY YHCJI 1 MID)KHAPOJHE CHIBPOOITHUITBO B Iiil cdepi. 3a JTaHUMHU
Acoriariii BApoOHUKIB MPOrpaMHOTo 3a0e3MeueHHs, B YKpaiHi CTaHOM Ha KiHEllb
2017 poky 80% nporpamHOro 3a0e3ne4eHHs, BCTAHOBJIECHOTO Ha KOMIT I0Tepax, He
Ma€ HEOOX1THUX JIIEH31H.

90



[Ipy 1mpoMy He MOXKHA CKa3aTH, IO I[I€ MNUTaHHS HE AOCIIIKYyBaJlOCs
BITYM3HSHUMU UM 3apyODKHMMHM YYCHHMMH Y Taly3l 3arajJbHOTEOPETUYHOI
IOPUCTIPYACHIIIT, Teopli Jep>KaBHOTO YIPaBIIHHA, aAMIHICTPAaTUBHOTO TMpaBa Ta
IpOIIECY, IIUBUIBHOTO MIPaBa.

Oxpemi mnuTaHHS IIOAO 3a0€3MEUEHHs 3aXUCTy OO0 €KTIB aBTOPCHKHUX 1
CYMDKHUX TIpaB, 110 BUpa)keHi y nudpoBiil opmi 3HAHIIIIN CBOE BiTOOpaKeHHS Y
JOCTIPKEHHAX, SIKI PO3KpPHUBAIM MpoOJieMy BIANOBIIATBHOCTI 3a MOPYIICHHS
IHTEIEKTyaJIbHUX TPAaB.

[Ipote, He3BakarOUM HA JIOCUTh BEIHMKY KUJIBKICTH pOOIT, HE MOXKHA CKa3aTH,
o I TeMa J00pe BHBUCHA. BUIbII MpaBUIBLHUM € 1HIIWNA BHCHOBOK: crienudika
BIJIMOBIJIAJILHOCTI 32 MOPYIIEHHS] aBTOPCHKUX MPaB HEAOCTATHBHO JOCIIIKEHA.

Ha namny nymky, Ipono3uiisiMi 1moA0 MOKJIMBUX HAINpPSIMKiB BIIOCKOHAJICHHS
3aKOHOJIaBUOi 0a3u Ta MPaBO3aCTOCOBYOI MPAKTUKU B cepi 3aXHUCTy 00 €KTIB
aBTOPCHKHUX 1 CYMIKHUX IPaB, 10 BUpakeH1 y Lu(poBiid popMi B YKpaiHi € po3riis
IIPaBOBUX OCHOB aJMIHICTPaTHUBHOI BIANOBILAAJIBHOCTI B JaHIN ramysi, a TakoxX
HAayKOBO-T€OPETUYHE OCMUCIICHHS aJIMIHICTPAaTUBHOTO 3aKOHOJABCTBA B LIJIOMY Ta
BUSIBIICHHSI OCHOBHUX 3aralbHOTEOPETUYHUX MPOOJIEM TaHOI KaTeropii.

OpHi€0 3 OCHOBHUX OCOOJMBOCTEN IISJIBHOCTI 3 HAJaHHS MOCIYT 3B SI3KY €
HEOOXIJTHICTh y Iep>KaBHIN peecTpallii onepaTopiB, MPOBAHAEPIB TEIEKOMYHIKAIIH,
sKa 3aKpimieHa nTyHKToM 20 dactuHM nepmioi cratti 18 Ta crarrero 42 3akoHy
Vkpainun «[Ipo TenekoMmyHikarlii» Ta peryipoBaHa METOJaMH 1 HOPMaMH
anMiHicTpaTuBHOTO mpaBa [60]. Takox BiAMOBIIHO IO BHINE3a3HAYCHOTO 3aKOHY
JIep’)KaBHUM OPTraHoM, IO 3MA1MCHIOE NaHWW BUJ peecTpyBaHHs, € HamionanpHa
KOMICisl, IO 37IIMCHIOE IepyKaBHE PETYIOBaHHA y cdepi 3B A3Ky Ta iHhopMaTH3aIllii,
110 TaKoX persiameHToBaHo [lonoxkenusam npo HaiionansHy KOMICITO, 1110 311MCHIOE
Jiep’KaBHE PETyJIOBaHHS y cdepl 3B’s3Ky Ta iHdopmarH3alli, sKa 3aTBEpKeHa
Vkazom Ilpesugenta VYkpainu «IIpo HamioHanbHy KoOMicCit0, IO 3/1MCHIOE
JiepKaBHE perytoBaHHs y cepi 3B’ 53Ky Ta iHpopmaru3aiii» Big 23.11.2011 poky
Ne 1067/2011 [122].

Kpim 115010, BIAMOBIAHO BUIIE3a3HAUYEHOTO TOJIOKEHHS, OJJHUM 13 OCHOBHHUX
3aBiaHb HamioHanbHOI KOMICIi, 110 3/A1MCHIOE Jep)KaBHE PEryiroBaHHS y cdepi
3B’SI3Ky Ta 1H(QoOpMaTu3allii € 3q1MCHEHHS JEPKABHOIO PETYJIIOBAHHS Ta HAIJISIAY
(koHTpOJIIO) Yy chepl TenekomyHikamii. [lopsanok 3miMiCHEHHS TaKOro Harjsay
permaMmeHTyeThesi crarteto 19-1 3akony VYkpainm «lIpo TenexomyHikaii»,
BIJIMOBITHO JIO $KOi 116 MOXKE BIJOYBAaTHCh, 30KpeMa, MIISXOM MPOBEIACHHS
M03aIIaHOBUX MEPEBIPOK CyO €KTIB PUHKY TEJIEKOMYHIKAIlii, 3 METOIO BHUSIBICHHS
Ta YCYHEHHS TIOPYIICHb 3aKOHOJABCTBA CTAaHIApTIB Ta IHIIUX HOPMATHUBHUX
JOKYMEHTIB y c(epi TeeKOMyHiKallii Ha MmicTaBl MICbMOBOro 3BepHeHHs [60].

OcCKiJIbKM 3acTOCYyBaHHSI JaHOi (OpPMH HArjsgy, MO CyTi, HE OOMEXEHO
3aKpUTUM TIEPEIIKOM BWIAJIKiB, BapTO CHPABEAJIUBO BiI3HAUYWUTH MPUHIUTIOBY
MOJKJIMBICTh TIPOBEICHHSI TAaKOi MEPEBIPKUA y 3B’S3Ky 3 MOPYIICHHSM YHHHOTO
3aKOHOJIABCTBA MPO 3aXUCT aBTOPCHKUX 1 CYMIKHUX MPaB.

3 yactunu 4 crarTi 17 3akony Ykpainu «IIpo enekTpoHHY KOMEPIIit0» MOXKHa
JIATH BUCHOBKY, IO Cy0’€KTH TOCIOIAPIOBAHHS, K1 HaJlal0Th MOCIYTH XOCTUHTY,
TOOTO TOCTIMiHE 30epiraHHs iH(opMaIlii 3BUIBHSAIOTHCS BiJl BIAMOBIIAJIBHOCTI 3a
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3MICT TMepelaHoi Ta OTpUMaHoi iHdopMmallli Ta 3a MIKOIY, 3aBIaHy BHACIIIOK
BUKOPHUCTAHHSA PE3yJIbTaTIB TAKUX MOCIYT, 32 YMOBH, IO IIEH Cy0’ €KT:

— Yy HBOTO BIAICYTHI BIIOMOCTI MPO HE3aKOHHY AISUTbHICTH a00 (hakTH 4u
oOCTaBWHM, sKi BKa3ylOTh Ha T€, IO MISJIBHICTH Ma€ O3HAKH HE3aKOHHOI, a0o
CTOCOBHO BHUMOT TIPO BiIIKOTyBaHHS 30MTKIB Bi/I TaKOi HE3aKOHHOT MisUTBHOCTI;

—  [IOCTaYajJbHUK IICIAS OTPUMAHHSA TaKUX BIJOMOCTEH BHAETHCA [0
MIBUIKUX /11 3 METOKO YCYHEHHS MOKJIMBOCTI IOCTYITYy Y IPUIIMHEHHS JOCTYILY /10
iH(dopMallii, y ToMy YHCI BIATOBIIHO JO BUMOT 3aKOHOJABCTBAa MPO aBTOPCHKE
IpaBo 1 CyMiXKHI TipaBa [52].

Tomy BOauaeTbCsi HEOOXITHICTH Yy pO3pOOI BHYTPIIIHHOIO BiJOMYOTO
JIOKYMEHTY, SIKUii OU peryJioBaB MPOBEICHHS MO3allJIaHOBUX MEPEBIPOK CyO €KTIB
PUHKY TEJIIEKOMYHIKAIlii Ha MpeAMeT MOXJIMBUX TMOPYUICHb YHHHOTO
3aKOHOJABCTBA y cdepl 3aXHUCTy aBTOPCHKHX 1 CYMDKHHMX IpaB Ha MiACTaBl
MMCBMOBOTO 3BepHEHHs. KpiM [bOro B JaHOMY JOKYMEHTI CHIiJ 3a3Ha4YuTH
KOHKPETHI MMOJIOXKEHHS, 110 MalOTh BMILIYBaTH BUIIE3a3HAUYEH] 3BE€PHEHHS.

Ha nam nmornsig, ocoOa, 1m0 mojana Take 3BE€pHEHHsS] TOBUHHA BMOTHBOBAHO
JIOBECTH, IO IOCTAYaJIbHUK TIOCIYI XOCTHUHTY a00 CBIJOMO HE pearyBaB Ha
3BEpHEHHS 11[0J10 MOPYIIEHHS a00 HAaBMHUCHE MOPYIIyBaB 3aKOHHI IpaBa aBTOPIB 1
IPAaBOBJACHUKIB, @ HE MPOCTO TEXHIYHO 3abe3rneuyBaB Iepenady JaHHX.
[TpuxnagaMu Takux MpaBONOPYIIEHb MOXYTh OyTH:

— HaJaHHA JOCTYIY J0 TBOPY, HECAHKIIIOHOBAHOTO IIPABOBIACHUKOM;

— 30epiraHHs Ta poO3MOBCIOIXKEHHS KOHTPaPaKTHUX KOMH TBOPIB;

— yMHUCHI [1ii, COpsIMOBaHI HAa CTUMYIJIAIII HE3aKOHHOTO 00Iry 00 €KTiB
aBTOPCHKUX 1 CYMDKHUX TIPaB;

— CTBOPEHHS HE3aKOHHUX BHYTPIIIHBOMEPEKEBUX CXOBHIL 1H(OpMAaIlii, 110
3aXUIIAE€THCSA ABTOPCHKUM MTPABOM;

— CHOpUSHHA Ta MIATPUMKAa BHYTPIIIHBOMEPEKEBOIO  IMIPUHTOBOIO
dbaiinooOMiHy;

— HE3aKOHHA TPAHCIALISIMU PETPAHCIIAIIS CUTHATIB KaOeIbHOTO, €ipHOTO
Ta CyIMyTHUKOBOTO T€JIe- 1 paJlOMOBJICHHSI.

VY To# e yac BCTAaHOBJIGHUN PEKUM MEPEBIPKH AISITBHOCTI OTIEPATOPIB 3B’ A3KY
€ BOXXJIMBOIO TapaHTIEI0 3a0€3MEUYCHHSI PaB aBTOPIB MPU BUKOPUCTAHHI X TBOPIB B
udpoBiit hopmi.

HacTynmHuM HanmpsiMKOM BIOCKOHAJICHHS aMiHICTPaTUBHOTO 3aKOHOABCTBA Y
cdepi 3a0e3neueHHs 3aXUCTy 00’ €KTIB aBTOPCHKUX 1 CyMIXHUX MPaB, 10 BUPAXKEH1
y uudposiii (opmi, Ha HaUl MOIJIAN, € PO3BUTOK IHCTUTYTY KOJIEKTUBHOIO
CaMO03axMCTy MpaB aBTOPIB Ta BIACHUKIB aBTOPCHKUX 1 CYMI>KHHMX IIpaB Ha 00’ €KTH,
BUpaxeH1 B HudpoBiit hopmi.

MOXJIMBICTh 3/IIMCHEHHS] CAMO3aXUCTy B YKpaiHi rapaHTOBAHO YAaCTUHOIO 5
crarti 55 Koncrutyuii Ykpainu, BIAIOBIIHO J0 SKOT KOYKEH Mae MpaBo OyIb-IKUMU
HEe 3a00pPOHCHMMH 3aKOHOM 3aco0aMu 3axHIaTH CBOI IpaBa 1 CBOOOJM Bij
HOPYIICHB 1 IPOTHITPABHUX MOCSTaHb [ 75].

CaM03axHCT HE € AISUTbHICTIO JEPKABHUX OPraHiB, SIKIIO MOPIBHATH 3 IHIIUMHU
dbopmamu 3aXuCTy TIpaB 1 cBOOO I TroauHU. Lle € mpaBoM KOKHOT 0COOM CaMOCTIHO
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3aXMIIATH CBOi MpaBa BiJ MOPYLIEHb 1 MPOTUIIPABHUX MOCSATaHb 3aKOHO/ABYO HE
3a0opoHeHnME JissMu. OTXKE, CaMO3aXHCT 3IMCHIOETHCS CaMOI0 OCO00I0, a He
MIPABOOXOPOHHUMH OpraHaMu JIep>KaBH.

Po3KpuTTIO 3MICTY caM03aXUCTy y UMBUIRHUX MPAaBOBITHOCHHAX MPHUCBSYCHA
crarta 19 LHuBinpHOTO KOMIeKCy YKpaiHu, BIAMOBIAHO A0 K01, 0c00a Mae mpaBo Ha
CaMO3axXMCT CBOTO ILMBUIBHOTO TMpaBa Ta MpaBa IHIIOI OCOOM BiJ MOPYUICHH 1
MPOTUTIPABHUX TMOcsATaHb. (CaM03aXMCTOM € 3acTOCyBaHHS 0c000I0 3aco0iB
OpoTUli, SIKI He 3a00pPOHEHI 3aKOHOM Ta HE CylepedaTrh MOpPaJbHUM 3acajam
CyCH1JIbCTBA.

Cnocobu camMo03axycTy MaloTh BIANMOBIIATH 3MICTY MpaBa, L0 MOPYIICHE,
XapakTepy [, SIKUMH BOHO MOPYIIEHE, a TAaKOXK HACIIJKaM, 1110 CIPUYUHEH] [IUM
nopyueHHsAM. Crocobu caMo03axHCTy MOXYThb OOUpaTHCi camMoOl0 0CO0O0I0 Yu
BCTAHOBJIFOBATHCS JOrOBOPOM a00 aKTaMH ITUBIIBHOTO 3aKOHOAaBCcTBA [131].

CamocTiliHui 3aXHCT MpaB y cdepi IHTEIEKTyalabHOI BIACHOCTI, € OJHUM 3
MOBHOIIIHHUX CIIOCO01B 3a0€31eUEHHS PEKUMY BUKOPUCTAHHS 00’ €KTIB aBTOPCHKHX
1 CYMDKHUX IpaB, OJIHAK TEXHIYHA Ta OpraHizaiiiiHa CKJIaJHICTb NOOYIOBH
CYy4YaCHHX TEJEKOMYHIKAIIIMHUX CHCTEM MOXXYTh 3HAUHO YCKJIQTHUTH Peaizailiio
KOHCTUTYIIHHOTO MpaBa rpOMaJisiH Ha CAaMOCTIMHUI 3aXUCT CBOIX 1HTEPECIB.

OpHi€ro 3 HANBAXIIMBIIINX 0COOIMBOCTEN (DYHKIIIOHYBAHHS LIMPPOBUX MEPEK
nepeaayl iHGopMalii € BUCOKUN CTYyNIHb aHOHIMHOCTI, iX y4acHUKIB. OTpuMaru,
1HpopMaIlit0 CTOCOBHO OCOOMCTOCTI TOTO YM 1HIIOTO Cy0’€kTa 1H(OpPMAIIHHOTO
0OMiHYy, YaCTO MOXJIMBO JIMIIE BiJ] TIEBHOTO ONEpaToOpa 3B’SA3KY, MOB’SI3aHOTO 3
JTAHUM Cy0’€KTOM JIOTOBIpHUMH BigHOCHHaMH. IIporec moBigomiieHHs iHpopmarrii
MEPCOHANILHOTO XapaKTepy TpeTiM ocobaM, SK TMPaBHIO, pErjaMeHTOBaHUMN
3aKOHOM a00 JIOTOBOPOM.

OTxe, oTpuMaTH 1HGOPMAIIIIO TIPO MOPYIITHUKA aBTOPCHKUX 1 CYMIXKHHX TIPaB,
MOKE JIMIIEe OOMEeXeHe KOJIO Cy0’€KTiB, N0 SKMX aBTOp a00 MPaBOBIACHUK, SIK
MIPaBUIIO, HE HaJIeXaTh. Lle 3HauHO 0OMEXyE MOKITMBOCTI CAMO3aXUCTY MOPYIICHUX
MpaB BHACIIJIOK BIJICYTHOCTI 1H(OpMallii CTOCOBHO OCOOMCTOCTI MOPYIIHUKA Ta
HEMOXKJIUBOCTI ajpecarii oMy Oynb SKUX [1id, CIPIMOBAHUX Ha MHPUITHMHEHHS
MOPYIIEHHSI.

B po3aini 2 Hanmoro A0CiKeHHs, BXKe 3rayBajiocs, 110 BiMOBIIHO 10 CTaTTi
52-1 3akony VYkpainu «IIpo aBTOpChke MpaBO 1 CyMDKHI IpaBa», U0 CYyO’ €KT
aBTOPCHKOTO TpaBa i (a00) CyMDKHHX MpaB (3asBHUK) MAa€ MPABO 3BEPHYTHUCS 0
BJIaCHUKA BeO-caiiTy Ta (a00) BeO-CTOPIHKHM, Ha SKOMY (sIKii) po3mimieHa abo B
IHITUN CIOCI0 BHKOpPUCTAaHA BIANOBIAHA eJeKTpoHHA (1mdpoBa) iHbOpMarliis, i3
3asIBOIO TIPO MIPUMUHEHHS TIOPYIIICHHSI.

[Ipu 11pOMYy Ii€F0 CTATTEIO BPETYJIbOBAHO, 110 3asBHUK 3BEPTAETHCS 13 3aSIBOIO
PO MPUITUHEHHS TIOPYIICHHS] BUKJIFOYHO 32 MPEACTABHUIITBOM (ITOCEPETHUIITBOM )
aJIBOKara.

Kpim 115010 BiAMOBIHO /10 CTATTI 7 I[LOTO XK 3aKOHY Cy0’€KTaMU aBTOPCHKOTO
1paBa € aBTOPU TBOPIB, iX CHAIKOEMII Ta OCOOH, IKMM aBTOPH UM iX CIIaJIKOEMIT
nepeiaiy CBOi aBTOPChKI MalHOBI MpaBa. A BIAMOBIIHO CTATTI 36 IILOTO K 3aKOHY
Cy0’€KTH CyMDKHUX IIpaB € BUKOHABIIl TBOPIB, iX CIAJKOEMIII Ta OCOOH, SIKUM Ha
3aKOHHUX MIJCTaBax IepeJaH0 CYMDKHI MaiHOBI TIpaBa III0JI0 BUKOHAHb;
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BUPOOHUKHU (pOoHOTpaM, iX CHagKoeMIll (IMPABOHACTYIMHUKHU) Ta OCOOU, SKUM Ha
3aKOHHHMX ITJICTaBaxX IMepeJaHo0 CYMDKHI MaiHOBI mpaBa o0 ¢GoHOTpam;
BUPOOHMKHU Bifieorpam, iX CHaaKOEMIN (ITPAaBOHACTYMHHUKH) Ta OCOOW, SIKUM Ha
3aKOHHUX MiJICTaBaX TMepeAaHo CYMDKHI MaWHOBI TMpaBa WIOJO BiJeOrpam;
OpraHi3ariii MOBJICHHS Ta iX mpaBoHACTyImHUKH [49].

JlaHoI0 permamMeHTalli€ro 3aKOHOAaBeIlb OOMEKHUB 3BEPHEHHS NIPpaBa 3asiBHUKA,
OCKLJIbKH, TIO-TIEpIIIe, HE BC1 3asBHUKH MOXKYTh OyTH MaTepialibHO 3a0e3MeuyeHIMHU
(0co0MBO, 1€ CTOCYETHCA aBTOPIB, MY3HMKaHTIB Ta IHIIUX TBOPIB, SKi €
MOYATKIBLUSAMM) JUIsl HaiMy ajBoOKaTa, a MO-Apyre BHUIIE3a3HAYCHHUM MepertiK
Cy0’€KTIB YHEMOJKJIMBIIIOE 3BEpPHEHHsI J0 BJacHUWKa BeO-caiiTy Ta (abo) BeO-
CTOPIHKMA OpraHi3alisMi KOJEKTUBHOIO YIPABIIHHS, OCKUIBKH iM IEpelacThCs
JUIIEe YOpaBIiHHS aBTOPCHKUMHU MAailHOBUMHU TMpaBaMH, a He Oe3mocepeaHbo
MaiHOBI IpaBa.

Tak, BigmoBigHo yactuHu 4 crtarTi 12 3akoH Ykpainu «IIpo edexkTuBHE
yIpaBJiHHS MalHOBUMHU MpaBaMU IPaBOBIACHUKIB y c(epi aBTOPCHKOrO Mpasa 1
(a00) cyMDKHHUX IIpaB» JlaHl OpraHizaimii MOXYTb 3aXHIIaTH MaiHOBI MpaBa
MIPABOBJIACHMKIB IIUISIXOM 3BEPHEHHS BiJ iX IMEHI A0 CyQy Ta y IHIIUK CIIOCIO
nepeadayeHuil 3aKOHOJIABCTBOM, MPOTE HEMA€E YITKOI perjiaMeHTallli CTOCOBHO
IIpaBa 3BEPHCHHS JI0 BJIaCHUKA BeO-caiTy Ta (a00) BeO-cTopinku [53].

Pimennst gaHoi npo0GiemMu, a TaKOX 1HIIUX MUTaHb 31MCHEHHS] CaMO3aXxUCTy
npaB TMPEACTABISIETHCS B HAJUICHHI BUIE3a3HAUYCHUX CYO €KTIB aBTOPCHKHUX
BIJIHOCUH HU3KOIO CIIeHIaIbHUX 1H(QOPMAIIHHO-TIPABOBUX Ta 1HIIMX MOBHOBAXKEHb.
[Ipomo3uilii MO0 PO3MIUPEHHS TaKWX MpaB MOKHA CHOPMYIIIOBATH HACTYITHUM
YHUHOM.

Opranizaiiii KOJEKTUBHOTO YIPaBIiHHA MalOTh TpaBo 0e3 000B’SA3KOBOTO
MpEeCTaBHUIITBA (ITOCEPEIHUIITBA) aIBOKATA:

— IpaBO 3BEPHEHHS JI0 BJIACHUKA BeO-cailTy Ta (ab0) BeO-CTOPIHKHU BiJl
IMEH1 MMPaBOBJIACHUKA CTOCOBHO PO3MIIIEHHS a00 B 1HIIMI cHOCIO0 BUKOPHUCTAHHS
BIJIOBIJIHOT €JIEKTpOHHOI (Uu(dpoBoi) iHPopMallii, 13 3a8BOIO MPO MPUIUHEHHS
MOPYIICHHS;

= MpaBO 3BEPHEHHS JI0 BIACHUKA BeO-cailTy Ta (a00) BeO-CTOPIHKHU BiJl
IMEHI MPaBOBJIACHUKA CTOCOBHO PO3MIIIEHHS a00 B IHIIUHN CMOCIO BUKOPUCTAHHS
BIJIMOBITHOT e€JeKTpOoHHOI (1udpoBoi) iHDOpMarllii, 13 3asBO0 PO PO3KPUTTS
MEePCOHANbHOT 1H(GOpMAIli MOPYIIHUKIB aBTOPCHKUX 1 CYMDKHUX TIpaB TpHU
HasIBHOCTI JOCTATHIX HA T€ IIJICTAaB.

3asBa MpO PO3KPUTTS MEPCOHANBHOI 1H(GOPMAILIil MOPYLIHUKIB aBTOPCHKUX 1
CYMDKHHMX MpaB NOBUHHA OyTH JOCTaTHbO BMOTHBOBAaHAa, TOMY OpraHizaiii
KOJIGKTUBHOT'O YMpaBJIiHHA MOBHWHHI HaJaTU BIACHUKY BeO-caiiTy Ta (abo) BeO-
CTOPIHKH, TaKUH NEPEITiK BIJOMOCTEH:

—  TOCWIaHHA Ha I1HQoOpMamiiHUA 00’€KT, UM TPaBOBUNA PEKUM
BUKOPUCTaHHA OyB MOPYIICHHI;,

—  IHAMBIAyaJbHO-BU3HAYEHI BIJIOMOCTI NP0 MOPYIIHHUKA (MepexeBUui
TICEeBJ/IOHIM, HasiBHA aJipecHa iHdopMallisi Mepexi repeaadl 1aHux);
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—  BIIOMOCTi CTOCOBHO MiJTBEPIKEHHS MalHOBUX MpaB MPaBOBIACHUKA Ha
iHbOopMaIiiHUI 00’ €KT;

—  BigoMocTi npo 3adiKCOBaHE MOPYIICHHS MAWHOBUX MpaB (TOYHHM dac
dikcariii, BKa3iBKa Ha KOHKPETHE MOPYIICHE MPaBo, HAIPHUKJIIA, CKPIHIIIOT).

JInst 3HWOKEHHST MOMKJIMBOCTEH 3JI0BKMBAHHS MPAaBOM Ta HE3aKOHHOIO
PO3KPUTTSL TEePCOHANBHOI 1HGOpPMAIlli, TTPEACTABIAETbCS HEOOXITHUM 3a3HAUYUTH
BIJIMOBIAIBHICTD 32 HaJaHHS 3aB1JIOMO HEIOCTOBIPHOI 1H(OpMaIIii 110,10 HasIBHOCTI
TaKOro TMOPYIICHHSI Ta MOMNEPEIHbO MOBIIOMIISITH 0CO0Y, sika WMOBIPHO BUMHSE
MPaBOMNOPYILICHHS MEePe]] PO3KPUTTIM HOT0 MepCcoHaNbHOI 1HPOpMAITIi.

Hamu 3ampomnoHoBaHui TNPUOMU3HUN TOPAIOK Mdi, AKUM Moxke OyTu
BUKOPHUCTAHUN TIPU BUPIIICHHI JAHOTO MUTAHHS.

BnacHuk BeO-caiiTy Ta (a00) BeO-CTOPIHKM TMICsi OTPUMAHHS 3alUTy BiJl
oprasizaiii KOJIEKTUBHOTO YIpPaBIiHHSA, 3000B’13aHUM 1IEHTU(]IKYBATH 3a3HAUYCHY
y 3anuTi oco0y:

— Yy pa3l YyCHINIHOTO BCTAaHOBJEHHS JaHOi 0co0u mpoiHPopMyBaTH
MOPYIIHUKA TIPO T€, M0 HAIIAIIOB 3anuT (HaAaTH KOIMIIO 3aluTy) Ta MOMEpPEIUTH
Woro mpo Te, MmO Yy pa3l HENPUNUHEHHS HE3aKOHHOTO BUKOPHUCTAHHS
iH(popmartiiiHoro o0’ekTa B TepMiH 48 TOJIMH 3 MOMEHTY OTPUMAHHS HUM JAHOTO
MOBIJJOMJICHHS, HOTO TIEPCOHANbHI JaHli OyIyTh TMOBIIOMJIEHI 3aKOHHOMY
IIPABOBIIACHUKY;

— Yy pa3l HEYCIIIIHOTO BCTAHOBJICHHS JaHOI oco0u abo iHoro He
1H(OpMYBaHHS MOBIAOMMTH IPO 1€ 3asBHUKA.

Axio oco0a, sika MiA03PIOETHCS Y CKOEHHI MTPABONOPYIICHHS, HE MPUITHUHUTD
HE3aKOHHE BHKOPUCTAHHS 00’€KTa TICIs 3aKIHYCHHS BCTAHOBJIEHOTO TEPMIHY,
oprasizaiiii KOJEKTUBHOTO YMPAaBIIHHSI Ma€ MPaBO BHUMAaraTtu BijJ BJIACHHKA BeO-
caiity Ta (ab60) BeO-CTOPIHKHU:

—  BUAQIUTH 1HQOpMaLIHUN 00’ €KT (SKIIIO 1€ B HOT0 KOMIIETEHII1);

—  3a0JIoOKyBaTu JOCTyn A0 i1H(dOpMaiiitHOTO 00’€kTa (SIKIIO IIe B HOTO
KOMIIETEHITIT).

Skmo ocola, sika MiAO3PIOETHCS Y CKOEHHI MPABOMOPYIICHHS, MOBTOPHO
pPO3MICTUTH a00 B IHIIUNA CHOCIO BUKOPHUCTAE BIAMOBIAHY €IEKTPOHHY (LM(poBa)
iH(popMarlito, opraHizailisi KOJICKTUBHOTO YIPABIIHHS Ma€ MPaBO BUMAaraTtd BiJl
BJIaCHUKA BeO-caiiTy Ta (ab0) BeO-CTOPIHKK KpIM IMOBTOPHOTO BUIAJICHHS ab0
O5okyBaHHS 1H(OpPMAIIHHUN 00’ €KT 1MI€ ¥ TOBIJOMHUTH MEPCOHAILHY 1H(POPMAITIIO
PO MOPYITHUKA MPaB (SKIIO 1€ B HOTO KOMIETEHITIT).

Taka meToIMKa B3a€EMO/I11 3aKOHHUX MTPABOBJIACHUKIB 1 BeO-caiiTy Ta (ab0) BeO-
CTOPIHKH JI03BOJIUTH 3HAUTH KOMIPOMIC MI>K HEOOX1THICTIO TOTPUMAHHS TAEMHHIII
MEePCOHANILHOT 1H(hOpMAIIii Ta peani3ailiclo KOHCTUTYIIHHOTO TIpaBa Ha CaMO3aXHUCT.

bararo B uoMy aHajoriuda mipa, Ha O1IbII aOCTPaKTHOMY PiBHI, 3aKpIiIlJICHA B
3akoHoAaBcTBl CIIIA. Poznin 17 Konekcy CIIA, I'maBa 5, cexuist 512 nmyHKT «h»
nepeadayvae, 10 BJIACHUK aBTOPCHKUX MpaB a00 YMOBHOBa)KEHa 0coOa Mae MpaBo
nojatu BUMOTY B Oyab-skuii cyn CIIIA BuMOTy mpo BHa4dy IOBICTKH B CYI
nocTavyajabHUKa MOCHyT (3B’ 3Ky ) 17151 ieHTHdikalii nepeadadyBaHOro MopynHuKa
aBTOPCHKHUX TpaB [4].
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[locTauanbHUK, TpPU  OTPUMAHHI  TAaKOro  CHEUIATILHOTO  CYJIOBOTO
MOBIIOMJICHHS, BUJAHOTO Ha MiJICTaBl 3BEPHEHHS MPaBOBJIACHUKA, 3000B’sA3aHUI
PO3KPUTH OCTAHHHOMY TIEPCOHAIBHI BIJIOMOCTI PO CBOIX KJIEHTIB, SIKIi KMOBIPHO
MOPYIIYIOTh aBTOPChKI TpaBa. [Ipu 11boMy MpaBOBIACHUKY HE MOTPIOHO TOBOJIUTH
dakT mopymieHHS WOro BHUHATKOBUX mpaB. JlaHa HOpMa BHUKJIMKalda BEITUKY
KUTBKICTh J1e0aTiB B CHIIy TOTO, III0 PO3KPHUTTS 0coOMCTOl iHPOpMAIIil TPOBOAUTHCS
0€3 MOBiJOMJICHHS 3a3HaY€HOI 0COOH.

Tomy 3anmporoHOBaHUN HaMU aNTOPUTM HE Ma€ ILbOTO HENONIKY, TaK fK
MPaBOMOPYIIHUKY CHOYATKY MOBIIOMIISIETHCS PO HE3aKOHHE BUKOPHUCTAHHS HUM
00’€KTa aBTOPCHKUX TPAB 1 JIUIIE MPU HOro 6e3isIbHOCTI 1H(POpMaIlis PO HHOTO
OyJie oB1AOMJIEHA ITPABOBIACHUKAM.

EdexkTuBHICTS BJOCKOHAJIICHHS aJMIHICTPATUBHOTO 3aKOHOJABCTBA Yy cdepi
3a0€3MeUCHHs 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMDKHUX MpaB, IO BUPAKEHI Y
uudpoBiii GpopMi, Ha HAI TOTIISL, IPSIMO 3AJIEKUThH B1J] TOTO, HACKIJIBKH TOYHUMU,
YITKUMHA Ta BIANOBIJHUMHM JIO Cy4YaCHUX TEHJEHLIM € Woro IopuanyH1
(dhopMyIIIOBaHHS, HACKUJIBKY JIOTTYHO 1 TOCTIAOBHO MOB’ S13aH1 M1’ CO0010, HACKIJIBKU
OJIHOMAaHITHUMH € 3aCTOCYBaHHS IOPUIUYHHX MTOHATH 1 TEPMIHIB.

VY HaykoBii JiTepaTypl CIYyIIHO HAarojolylOTh Ha Te€, IO 3aKOHOJaBYE
BU3HAUCHHS TOHATTS «KOMII' IOTEpHA IMPOrpaMa» HEJApEeMHO MiJIaHO KPUTHIl
daxiBisiMu y il cepi, OCKIIBKM y HbOMY 3a3HAUY€HO OUIbIlle O3HAaK, HIXK Yy 1l
TEXHIYHOMY BH3HAUEHHI, 110 B)KMBAE€THCA HA NpaKTUlll. BU3HaueHHSA € IOCHUTH
CKJIQJIHUM, OCKUTbKM MICTUTh 0arato TEXHIYHUX XapaKTEPUCTHK, K1 € HE TTOBHOIO
MIPOIO 3pO3YMUTIMMHU JJIA TEpPeciyHOol OcoO0M, B TOMY 4YHCHI s Cydy, SKUH
posrisaae crip [135].

Kpim 1poro, Ha Hally AyMKY, caMe TBEPIKEHHS «KOMII IOTepHa MporpaMa €
JIOCHUThH 3aCTaplIM, OCKIJIBKU 3BYXKY€E KOJIO (DYHKITIOHYBaHHS JaHOT KaTEropii, 1o €
0COOJIMBO HEIOPEYHO B PO3pPI31 CyHaCHOr0 IIUPOKOTO Koja cpep 3aCTOCYBAHHS TaKk
3BaHHUX «KOMIT IOTEPHHX) MPOTPAM.

Tomy Hamu npornoHyeTbest y cTarti | «BusHaueHHss TepMiHIB» 3aKOHY
VYkpainu «IIpo aBTOopchke mpaBo 1 cyMixkHI npaBay Big 23.12.1993 poky Ne 3792-
XII 3aMIHMTH TEpMiH «KOMII'IOTEpHA TMporpaMa» Ha TEPMIH «IPOrpaMHE
3a0€3IeUeHHs» Ta BUKJIACTU B TaKik pelaKilii:

nporpamMHe 3a0e3neueHHs (MporpaMHuil MPOJaYyKT) — 1€ 00’ €KTUBHA (QopMma
MOJIaHHS CYKYITHOCTI MIJATOTOBYMX MarepiaiiB, BIJOMOCTEW, MaHUX 1 KOMaH]I,
npu3HaYeHUX Ui (DYHKIIIOHYBAaHHS ITU(POBUX MPHUCTPOIB 3 METOK OTPUMAaHHS
MEeBHOTO 1H(POPMAIIHHOTO, 00YUCTIOBAILHOTO 200 TpadiqHOrO Pe3yabTaTy.

Kpim 1iporo, Ha Ham morisj, HeoOXiJHe BBeACHHS Jae]iHimii KOMII I0OTepHOI
(mdpoBoi) I1HTENEKTYaTbHOI BJIACHOCTI, MiJ SKOK TPOMOHYETHCS PO3YMITH
pe3yNbTaTH 1HTENEKTYalbHOI IISJILHOCTI, TBOPU JIITEPATypHU, MUCTEUTBA 1 HAYKH,
KHHTHY, BiJI€ONpOrpamu, 3BYKO3aIlMCH, MpOTrpaMHe 3abe3neyeHHs s Uu(poBUX
OpUCTPOiB 1 0a3 [daHMX, SKI po3poOJjeHl, BHUKOHAHI Ta BIPOBAIKEHI 3
BUKOPUCTAHHSAM KOMIT FOTEPHOT TEXHIKM Ta peali30BaHl Ha MPUCTPOSX 30epiraHHs
inpopmarii [45].

TpanuiiifHO 3aXUCT aBTOPCHKUX IpaB Peasli30BY€ThCS MPUBATHONPABOBUMU
MeToaaMu. ABTOPChKE MPABO, sIKE y Oararbox KpaiHax € abo miAraay3io IUBLUILHOTO
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mpaBa, a0 HOBOIO TaTy3310, 10 BIIIIMIACK BiJl IIUBIILHOTO IIpaBa, yCHaIKyBaJio
IIUBUTHHO-TIPABOBI  METOAM Ta CIIOCOOM 3axXHCTy IHTEpECiB aBTOPIB Ta
IIPABOBJIACHUKIB.

OpHak IMBUIBHO-TIPABOBUI 3aXHMCT aBTOPCHKUX Ta CYMDKHUX MPaB HE 3aBXKAU
MOJKe 3a0€3MEeYNTH HAJCKHUN pPIBEHb MPABOBOTO 3aXMCTY, TOMY 3aKOHOJIaBCTBO
0araThOX KpaiH, B TOMY YHCIi i YKpainu, nependadae myOaiq4HO-TIPaBOBI CaHKIIIT 3a
0co0MMBO HEOE3MeyHI MOPYIICHHS aBTOPCHKUX MpaB. Taki caHKIii, SK MpaBHIIO,
HOCSITh KPUMIHAJIBHO-TIPABOBUHM XapakTep, ajle MOXKYTh TaKOXX BBOJUTHUCA U Y
BUTJISA/II IMIHICTPATUBHOI BIAMOBIJAILHOCTI.

3axyUcT MPaBOBIAHOCHH y c(epl 1HTENEKTyalbHOI BIACHOCTI 3A1MCHIOETHCS
yepe3 BCTAHOBJICHHS 1 peaizaifilo 3axoJIB IOPUIWYHOI BIAMOBIIAJIBHOCTI 3a
MOPYIICHHS TIpaB Ha 00’ €KTH MpaBa IHTEJIEKTYaJbHOT BIACHOCTI. Ps/10M HAyKOBIIIB
BBQKAETHCA, 0 OJHUM 13 HAHOLIBII MOIIMPEHUX i1 BUIIB € aJMiHICTpaTHUBHA
BIJIIOBIJIAJIbHICTD, SIKA HACTA€ 32 BUMHEHHS a/IMIHICTPATUBHUX MPABONOPYIICHb Y
3a3HaveHil cdepi [66].

Xoya BIJHOCHO 3aCTOCYBAaHHS  aJMIHICTPATUBHUX METOJIB  3aXUCTY
aBTOPCHKUX 1 CYMDKHHMX IpaB, B TOMY YHCIl B CYJAOBOMY MOPSAKY, BapTO
BIJI3HAYUTH, 1110 B IPABOBUX CUCTEMAX 3apyOlKHUX KpaiH, 3raJlaHuX B IaH1id poOOTI,
Takl 3aX0JM HE MOIIMPEHI. SIK MpaBMJIO, 3aCTOCOBYIOTHCS LMBUIBHO-IIPABOBI Ta
KPUMIHAJIBHI CHOCOOM 3aXUCTy, B TOM Yac sK aJMIHICTPATHBHI TOKapaHHS
nepeadayeHi TUIbKY B ICSIKUX OCOOJIMBUX BUIIAJIKaX, HApuKiIa, B maparpadi 111a
3akony «IIpo aBTopchke mpaBo» ®PH, mio nependavae rpomosuii mrpad mo 50
TUCSAY €BPO 3a MEBHI, 0 MOPYIIYIOTh 3aKOH JIi 3 TEXHIYHUMU 3aC00aMH 3aXHUCTY
TBOpIB [61].

B minomy x aaMmiHICTpaTHBHI CaHKIIIT 32 HE3aKOHHE BUKOPHCTaHHS 00’ €KTIB
aBTOPCHKOTO TpaBa B 3apyOKHMX KpaiHax HE 3aCTOCOBYIOThCS. TaKMM UYHMHOM
IIPOBECTH MOBHOILIIHHUI MOPIBHSAJIBLHO-TIPABOBHI aHaNI3 B JaHii cdepi CyCmiIbHUX
BiITHOCHH HE TPEJICTABISAETHCS MOKINBUM.

BigHOCHO aaMIHICTPAaTUBHOTO 3aXHUCTy aBTOPCHKUX IPaB Ha TEPUTOPIi
VYkpainu xoTijocss O BIJ3HAUUTH, IO HA HAIl TOTJISJA, caMe aJMIHICTPAaTHBHI
3anmo01kH1 3aX0/IM, B CHJIy CIPOLIEHOT0, B TOPIBHSHHI 3 KPUMIHAIBHUM MIPOLIECOM,
MOPSAIKY BUHECEHHS PIllICHHS MPO HAKIIAJACHHS MTOKapaHHA JO3BOJSIOTH €()EKTUBHO
O0poTHCS 3 PI3HUMH JPIOHUMHU, aji€ IMUPOKO MOMUPEHUMHU NOPYIICHHIMU MOPSAKY
BUKOPUCTAHHS AaBTOPCHKUX TIpaB, HAMPHUKIAJ, 3 HE3aKOHHUM 3aBaHTAXCHHSIM
00’€KTIB aBTOPCHKUX 1 CyMIKHUX MPaB Yepe3 TEICKOMYHIKAIIAHI MEpexKi.

[Ipore, mpakTUka 3acTOCyBaHHSA aJMIHICTPATUBHOI BIAMOBIAAIBHOCTI 32
3a3HAYCHI TPABOMOPYIIEHHS BHSBUJIA pPAX TpoOJIeM TiJ Yac BH3HAYCHHS
aJIMIHICTPATUBHUX TTOKapaHb 3a IOPYIICHHS ITPaB Ha 00’ €KT MpaBa IHTEICKTYaTbHOT
BJIACHOCTI Ta MEXaHI13My aJIMIHICTPAaTUBHOTO MPOBA/KEHHS y 3a3HAYCHIN KaTeropii
CTIpaB.

3azHayeHe BHIEe NOTpeOye OOroBopeHHs 1 (HOPMYJIOBaHHS HAayKOBO
OOIpYHTOBAHMX MPOMO3MIIN HIO0 PO3B’sA3aHHS ICHYIOUHUX Mpodiem y cdepi
3aCTOCYBaHHS aJMIHICTPATHUBHOI BIJMIOBIIAJIbHOCTI 3a MOPYIICHHS MpaB Ha 00’ €KT
MpaBa IHTEJIEKTyaIbHO1 BJIACHOCTI.
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3BepTaroyuch, 10 TNepeadayeHOro YWUHHUM aJIMIHICTPAaTUBHO-TIPABOBUM
3aKOHO/IABCTBOM HAWMOIIUPEHIIIOT0 CIMOCO0y 3aXHUCTy OO0 €KTIB aBTOPCHKOTO
IpaBa, ICHYIOUOTr0 Ha JaHU MOMEHT y BUIJsial cTarti 51-2 KYnAIl, Bapto 3pobutu
BKJIMBE, HA HAIII TTOTJISA, 3ayBaKCHHSI.

BigmoBigHo [0 3arajbHHUX HpI/IHLII/IHiB IOpI/I,Z[I/I‘-IHO'f BiIIOB1aJIBHOCTI,
a,HMlHlCTpaTI/IBHe NPABOTIOPYIIEHHS BIJIPI3HSIETHCS BiJl KpI/IMlHaJ'IBHOFO 3JIOYMHY 1
CKJIaZI0M, 1 KBaiiKaIli€ero, i, o BaJIMBO, CTYTICHEM CYCIIUTbHOT HEOEe3MeYHOCTI.

3 nopiBHsiHHSA (abyn cratedt 176 KpuminanbHoro kojekcy Ykpainu ta 51-2
KVYnAIl moxxHa AidTH BHUCHOBKY, IIO ICHYE HEBIAIMOBIIHICTh y IISHHSX, 3a IO
nependavyeni gani crarti, a came KVYnAIl He permamentye caHkIii 3a
(dhiHaHCYBaHHsI MOPYIIEHHS MpaB Ha 00’ €KT MpaBa 1HTEJICKTYaJIbHOI BIACHOCTI, Ha
BIIMIHY BiJ KpMMIHAJIBHOI BiIOBigampHOCTI [72;82].

TakuMm 4yMHOM, aJAMIHICTPATUBHUMN 1 KPUMIHAJIIBHUMA 3aXHCT aBTOPCHKUX IPaB
32 YKpaiHCbKUM 3aKOHOJABCTBOM HE JI03BOJISIE BUOMpPATH THUIl BiAMOBIAAIBHOCTI B
3aJIEKHOCTI BiJl TSDKKOCTI JUISIHHSI, PETYJIOI0UYN 10 PI3HOMY THIIM MPaBOINOPYLIEHb.
3anuiaroun 06e3 aJAMIHICTPATUBHOIO MOKAPAaHHS HE3HAYHI 3@ CTYNEHEM TSKKOCTI,
aJle YUCJICHHI TMPAaBOIMOPYIICHHS, 00’ €KTaMH SKUX € TpaBa Ha BUKOPUCTaHHS
IHTENEKTYaJIbHOI BJIACHOCTI, 3aKOHO/IaBEIlh, TUM CAMUM, CEPUO3HO MOCIA0IIOE BCIO
CHUCTEMY 3aXHCTY IHTEICKTyaIbHOI BIIACHOCTI.

Bunnkae curtyaris, KOJIM TiSHHS, TTOB’S3aHE 3 MOPYHICHHSIM aBTOPCHKUX Ta
CYMDKHHX TpaB KBaII(PIKYEThCS K KpUMIHAJIbHE, SKIIO 1€ Y 3HAYHOMY PO3MIpi,
pOTE€ HE € aJAMIHICTPATUBHE MPABOMOPYIICHHS, SIKIIO HE B 3HAYHOMY PO3MIpI,
30epiratoum, OJJHaK, HETaTUBHUM BIJIUB HA IHCTUTYTH CYCIIJIBHUX BiJTHOCHH.

[le mpu3BOAWTH O HEOOXITHOCTI MOCHUIUTH JaHWK THUI aJMIHICTPATHBHO-
MPABOBOTO 3aXMUCTY IHTENEKTYaJbHOI BJIACHOCTI TMOJIOKEHHSIM, IO Mepeadadae
aJIMIHICTpaTHUBHE TOKapaHHS HE TUIbKUA 3a «He3akoHHE BHKOpHUCTAaHHS 00’ €KTa
IpaBa IHTEJIEKTYyalbHOI BJACHOCTI, IPUBJIACHEHHS aBTOPCTBA HA TaKUil 00’ €KT a0o
1HIIIE YMHCHE MOPYIIEHHS MPaB Ha 00’€KT MpaBa 1HTENEKTYaJIbHOI BIACHOCTI, IO
OXOPOHSETHCS 3aKOHOMY, Tiepeadauene yactuHoro 1 crarti 51-2 KYnAII, ane i 3a
(1HaHCYBaHHS TaKMX J1i, SIKILO 1I€ 3aB/1aJI0 MaTEplalbHOI IIKOAM Y PO3MIP1 MEHILIOT
B1J1 MIHIMaJIbHOI 10 BUMOr ctarti 176 KKVY.

AHani3 MpaB03acTOCOBYOI MPAKTUKH B WIHA Tally3l 1 pO3MIpiB TOXOMIB BIJ
peanizaiii KOHTpadakTHOI 00’ €KTIB ABTOPCHKUX 1 CYMI>KHUX MPaB TOBOPUTH PO T€,
10 PO3BUTOK 1H(GOPMAIIMHUX TEXHOJIOTIN CHJIBHO BIUIMHYB Ha JIOXOJIM KOMIIAHIH,
10 3aMalOThCs TIPOJIAKEM TBOPIB MY3HKH, KIHO Ta JiTeparypu. [IpupoaHo, mo 11i
Cy0’€KTH pUHKY 3alliKaBJIeHI B Cy4YaCHOMY MpPaBOBOMY 3aXHUCTI CBOro Oi3Hecy Bij
HEeT00POCOBICHUX KOHKYpEHTIB [58].

Tomy, 3 METOIO TMOJAIBIIOTO BIOCKOHAJCHHS TMPAaBOBOi  OCHOBU
3arajJbHOHAIIOHAIEHOT CUCTEMHU 3aXUCTy CIIOKMBUOTO PUHKY BiJ] KOHTpapaKTHUX
00’€KTIB aBTOPCHKMX 1 CYMDKHHMX IpaB, IO BHUPaKEHI y LUPpoOBiid (opmi,
NPUNUHEHHS iX HEJEerajabHOro o0Iry 3A1MCHUTH KOMIUIEKC 3aXO/lIB, CIPSIMOBAHUX
Ha KOHKPETHU3allil0 3aKOHOIaBYMX BUMOT B JaHii cdepi NUISIXOM BHECEHHS 3MiH B
cratTio 51-2 KYnAIl, nomaBmm 4yacTuHy 2, KO MepeadadyuTH, IO SKIIO I8
NOPYIIEHHS! MpaB HAa 00 €KT MpaBa IHTEIEKTYyalbHOI BJIACHOCTI BUMHHUB CYO’€KT,
SAKUWA 3alMaeThCsl MIANPUEMHHIILKOIO JisTbHICTIO ((i3uuHa ocoba mianpueEMelb,
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a00 3aCHOBHUK IOPUJUYHOI 0COOM), TO KpIM HakJIaJaHHs mTpady HEOOXITHO IIIe
JIOTATKOBO MTPU3HAYUTH TPOMAICHKI POOOTH HA CTPOK BiJ| ABAAISITH JI0 MIICTASCATH
TOJIVH.

Takox, Ha Hally TyMKY, Oysi0 O AOUIIBHO 3aPOBAAUTH PUHLIUI PIOPUTETY
JerajbHOro O0Iry mpaB Ha OO €KTH 1HTENIEKTYalbHOI BIAMOBITATBHOCTI MeEpen
aJIMiHICTPaTUBHO-TIPABOBOIO BIMOBIAANbHICTIO. J[aHWH TPUHLKI O3HAYaE, IO
3aKOHO/IABCTBO IPO aAMIHICTPATUBHO-TIPABOBY BIANOBIIAIBHICTh 32 MOPYIICHHS
IpaB 1HTEJIEKTYaJlbHOI BJIACHOCTI HEOOXigHO pedopMyBaTH, 3 METOK HaJIaHHS
MIPaBOBJIACHUKY Ta MPABOMOPYIIHUKY MOKIMBOCTI 11010 MPUBEICHHS HE3aKOHHOTO
BUKOPUCTAHHS PE3yJIbTATIB IHTEJIEKTYaJIbHOI BIIACHOCTI B paMKH MPABOBOTO MOJIS.
Takuili miAXiA 3HAXOAWTH CBOE BHUPAKEHHS, HacaMmIiepell, B MOKIJIHUBOCTI
MPUIMHEHHS MPOBAPKEHHS y CIIPaBl PO aIMIHICTPATUBHE IPABOMOPYIIIEHHS Y pa3i
BIJIIKOYBaHHSI MOPYIIHUKOM 3amoOJIIHOI IIKOAU a00 JOCATHEHHS MDK HUMH
JTOMOBJIEHOCTI.

[IpaBonopymieHHst y cdepl IHTEIEKTyaabHOI BJACHOCTI MOBUHHI BIJIHOCUTUCS
JI0 KaTeropii cHpaB MPUBATHOTO OOBHHYBAYCHHs, TOMY 3aKOHOJABCTBO IIPO
aAMIHICTPATUBHY BIJMOBIIAJIBHICT, Ma€ TepeadadyaTd MOKIIUBICTh 3BUIbHEHHS
MPaBOIOPYIIIHUKA BiJl aIMIHICTPATUBHOI BIAMOBIAAIBHOCTI B pa3l BIAIIKOTYyBaHHS
3anonisiHoi mkoau. Ynnnuit KYnAII He nepenbadae MOKIUBOCTI 3BUTBHEHHS BiJl
aJAMIHICTPATUBHO BIJIIIOBIIAJIHOCTI 32 HA3BAHOIO IM1ICTaBOIO.

OTxe, MIICYMOBYIOYM BHIIECKA3aHE CIiJ 3ayBaXXUTH, 110 HEOOX1JHE
MoJablie  BJOCKOHAJIIGHHS  aaMIHICTPAaTUBHOTO 3aKOHOJABCcTBa Yy  cdepi
3a0€3MeUYeHHs 3aXUCTy 00 €KTIB aBTOPCHKUX 1 CYMDKHUX TIpaB, IO BUPAKEHI Y
1udpoBiit hopmi, sIK TPaBO3aCTOCOBHOTO, TaK M MPABOOXOPOHHOTO XapaKTepy, 1o,
B CBOIO 4Epry, MOXK€ ICTOTHO MOJINIIMTH 3arajbHy CHUTYaIlil0 13 3aXHCTOM
IHTEJIEKTyaIbHOI BIIACHOCTI B HAIIIiil KpaiHi.
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