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Summary

Scientific and technical development, as well as the emergence of
new types of contracts, which do not have their expression in
current legislation, force us to explore the issues of contract law to
adapt to change. In this context, the principle of freedom of
contract is fundamental, which states that each person has the right
to enter into a contractual relationship at his discretion. However,
such freedom is not absolute, because the freedom of one person
should not violate the freedom of another. Together with the
conflict of private and public interests, these phenomena are a field
for the study of topical issues of theory and application of the
principle of freedom of contract in practice. Research methods are
philosophical, general scientific, and special scientific methods, in
particular, system-structural, formal-legal, hermeneutic; methods
of analysis, synthesis, etc. As a result of the research, the main
characteristics of the principle of freedom of contract, its role for
private law regulation of contract law are given; approaches to
understanding the restriction of contract freedom are analyzed;
typical examples and means of such restrictions are identified;
demonstrated how contract freedom is embodied in the use of IT
tools, which types of contracts are most common in the digital
environment.

Key words:
Private law, contract law, freedom of contract, limits of freedom
of contract, mandatory rules.

1. Introduction

As a result of their interaction at the conclusion of the
contract, a legal relationship arises between the subjects — a
connection, which manifests itself in the form of mutual
rights and obligations. In addition, contract law is
characterized by certain fundamental principles that enable
it to function as a holistic system designed to regulate social
relations. One of these is the principle of freedom of
contract. It means that people, as subjects of legal relations,
have the right to enter into contracts at their discretion, that
is, according to their own beliefs, to choose contractors, the
terms of the contract, etc. It can be said that in this way the
inner will of the subjects is manifested, and the concluded
contract is the result of their free will.

With the development of the information society, post-
industrial economy, bioengineering, contracts begin to
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appear, not directly provided by law. Accordingly, there is
a need for their legal assessment. At the same time, it
becomes inevitable to return to the theoretical foundations
of freedom of contract and define its limits.

The purpose of the study is to characterize the
theoretical and practical aspects of the principle of freedom
of contract in contract law with the use of information
technology.

The object of research is contract law.

The subject of the study is public relations in the field of
contract law, which has developed in relation to the
principle of freedom of contract, in particular, the use of
information and communication technologies.

2. Methodology

The methodological basis of the study is philosophical,
general scientific, and special scientific methods.

The system-structural method was used to characterize
the relationship and place of freedom of contract among
other principles of private law, norms of civil and contract
law. This approach is also used to demonstrate the link
between the implementation of the principle of freedom of
contract in practice and the factors that systematically
influence it.

The application of the formal-legal method was useful in
considering the limits of freedom of contract as its
constitutive features. For example, this is done in the main
part of the work in the context of the study of civil law.
The hermeneutic method was used to interpret doctrinal
provisions, in particular, on approaches to restricting the
freedom of contract (beginning of the main part of the
article), the positions of scholars, for example, European,
Ukrainian.

Techniques of analysis, synthesis, generalization are
applied in the study of the concepts of freedom of contract,
its  restrictions, and related legal constructions.
Generalizations are used to draw conclusions and briefly
describe legal phenomena.
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3. Review of the Scientific Works on the
Research Topic

Freedom of contract is the focus of research by
many jurists. For example, Storme (2007) [6] in his article
considered general points concerning the restriction of
freedom of contract in European law. The author also
touched on how legal techniques make it possible to apply
these restrictions under the Principles of European Contract
Law, the acquis communautaire, and the Draft Common
Frame of Reference. In this context, special attention is paid
to anti-discrimination norms.

According to Rutgers (2009) [5], the European
economy does not need freedom of contract as an absolute
starting point for future legislative measures in the field of
contract law. Rather, it strikes a balance between freedom
of contract, on the one hand, and other public or social
security interests.

Twigg-Flesner (2013) [7], in his book, considered
the place of freedom of contract in European law. In this
regard, the author noted that the freedom of contract was
provided by the European Commission in the Draft
Common Frame of Reference as a system-forming principle
of contract law, along with the binding nature of the contract

(pacta sunt servanda) and good faith / good faith / bona fides.

At the same time, it was noted that mandatory rules would
be an exception to the freedom of contract. In addition,
many domestic scholars have studied the problematic issues
of contracts in the digital age [20, 21, 22, 23].

4. Main Research and Findings

4.1 Theoretical Approaches to Understanding the
Freedom of Contract and its Limits

The freedom of one person must not violate the freedom
of another. In this sense, the freedom of contract exists
within the legal field of current regulations, customs of
business, morality. Accordingly, the actions of the parties
to the contract must be based on the principles of
reasonableness, good faith, and fairness.

Most often, there are cases when there is a restriction on
the freedom of contract, the following are:

1. Mandatory conclusion of the contract. For example,
it can be the basic contract which is concluded for
performance of the previous, or the contract with the person
who has won the auction, or the conclusion of the public
contract. This also includes the conclusion of social lease
agreements for residential premises or in the execution of
defense, mobilization orders, etc.

2. Conclusion of a contract of a certain type by the
entities in accordance with their activities. In such a
situation, the conclusion of the contract by entities not
authorized by law will result in their invalidation. This is
especially true for banking and financial activities, when,

for example, the guarantor of a transaction on the issuance
of a bank guarantee can be either a credit or insurance
organization; only a specialized organization can be a
financial agent under a financing agreement; only banks can
accept contributions and enter into a bank deposit
agreement; only insurance companies can be insured under
insurance contracts.

3. There is no opportunity for the parties to participate
in shaping the terms of the contract. For example, this is
typical of standard agreements, accession agreements,
previous agreements, agreements in favor of third parties.

Therefore, in accordance with the principle of freedom
of contract, the parties have the right to enter into a contract
on terms that they themselves determine as necessary and
profitable. The design of the coincidence of their expression
of will implies that any contract is mutually beneficial. In
this case, the powers of the parties include free coordination
of the structure, type, conditions, terms, and place of
performance of the contract. That is, theoretically for the
principle of freedom of contract the real condition is
"everything is possible". However, it is obvious that among
the variety of consequences of such unlimited expression of
will, negative ones would inevitably appear, as there would
be, in particular, arbitrariness, abuse, and illegal actions,
because in the terms of the contract anything could be
prescribed, including numbers aimed at undermining law
and order, harming society, the state, individuals, etc. Hence,
the consequences of such unrestricted expression of will are
dangerous and undesirable, so they must be rationally and
fairly limited. Accordingly, a reasonable legal construction
for the principle of freedom of contract should be defined
as "anything that is not prohibited is possible". Thus, the
central problem for jurisprudence in this context is to
determine reasonable and fair degrees of freedom, which
would be designed to ensure a balance of private and public
interests with the maximum possible free expression of the
will of the subjects while maintaining public order.

4.2 How is the Freedom of Contract Reflected in
Modern Contracts, which are Concluded in
Electronic Form?

Buying and selling through online platforms have
become a common practice. Large volumes of household
goods, digital appliances are now bought online. The sites
of such companies as Amazon, eBay, Alibaba, Taobao,
which sell a large number of different products, are gaining
popularity.

The reasons for the intensification of online trade are the
development of information and communication
technologies, the constant presence of consumers online
(digitalization of the population), competition for the
consumer (Dubovik, 2013) [10].
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The advantages of online trade are speed and
convenience of transactions, the conclusion of sales
contracts; reduction of operating costs; application of
technologies for analysis of large data sets, and their
application for personalized customer service (use of Big
Data tools) (Sak, & Khovkhalyuk, 2020) [15].
Disadvantages are a violation, negligence, abuse by sellers;
delivery  problems; communication failures, and
technological malfunctions.

In Ukraine, an analog of large international e-commerce
companies is the company Rozetka, which is a leader in e-
commerce retail in our country (Sapiton, & Shapoval, 2020)
[16]. The number of products on the marketplace site
exceeds 60 million items in more than 7,000 categories
(RAU, 2021) [4]. The official website of the store is visited
by about 5 million people daily. The COVID-19 epidemic
only contributed to the growth of wealth and the
development of the company.

This trend is typical not only for Ukraine. According to
statistics, online trading continues to grow. For example, in
2020, retail revenues in e-commerce amounted to 4.28
trillion US dollars worldwide (Chevalier, 2021) [1]. Figures
are projected to rise to 5.4 trillion US dollars in 2022.

Due to the popularity of online commerce and its use in
everyday life, it is necessary to consider the civil law side
of this phenomenon, in particular, electronic contracts. They
most often refer to an agreement between two or more
parties, which aims to establish, change or terminate civil
rights and obligations. The main thing is that this agreement
is concluded in electronic form. Consider the example of the
Law of Ukraine "On e-commerce", what it means in
practice. This legal act contains not only rules for
concluding electronic contracts, but also rules for
identifying sellers and buyers. Regarding the rules for
concluding electronic contracts, the following is noted. First,
it lists the essential and additional conditions that usually
apply to such agreements (Part 2 of Article 11) (Golubeva,
2016) [8]. For example, its conditions may be the
technology of concluding a contract, the procedure for
certifying it, the procedure for making changes, the method
of accepting a proposal, the procedure for exchanging
messages, means of identification, the procedure for
making changes to acceptance, etc. (Cherkashin, & Milash,
2016) [19]. Secondly, the electronic contract is concluded
by offering to conclude (offer) it by one party and its
acceptance (acceptance) by the other party (Part 3 of Article
11). An offer within the meaning of the Law may be
commercial advertising messages to which the consumer /
buyer / client agrees (Article 10). Approval / acceptance /
acceptance of the offer is by means of:

1) electronic message;

2) filling in a standard form;

3) implicit actions (Filatova, 2017) [17].

Third, the Law provides for the specifics of
identification of the parties to the contract. For example, the
identification of the buyer is carried out using an electronic
signature (Khizhniak, 2017) [18]. Its legal definition can be
found in the Law on Electronic Trust Services, which
replaced the Law on Electronic Digital Signature [12],
which is referred to in the Law on Electronic Commerce
[14]. In accordance with paragraph 12 of Part 1 of Art. 1 of
the Law "On electronic trust services", an electronic
signature is electronic data that is added by the signatory to
other electronic data or logically associated with them and
used by him as a signature.

Art. 1 of the Law "On electronic trust services" [13]
contains a list of other legal definitions that are used in the
identification of a person using information and
communication technologies. For example, paragraph 23 of
Part 1 of Art. 1 contains a definition of a qualified electronic
signature, which is an advanced electronic signature that is
created using a qualified electronic signature tool and is
based on a qualified public key certificate. The Law "On e-
commerce" itself contains the definition of an electronic
signature as a one-time identifier (paragraph 6, part 1 of
Article 3). Accordingly, it is data in electronic form in the
form of an alphanumeric sequence, which is attached to
other electronic data by the person who accepted the offer
to enter into an electronic agreement and sent to the other
party to this agreement. Login and password fall under these
definitions and most often act as electronic signatures when
concluding contracts for the sale of goods online (Golubeva,
2016) [8]. Identification is mandatory in accordance with
Part 2 of Art. 8 of Law No. 675, the buyer (acceptor) is
obliged to disclose the information necessary for the
conclusion of the contract (Karpova, 2016) [11].

Legal regulation of electronic contracts is based on the
principles of freedom of contract. In this case, individuals
are free to choose a contractor, enter into contracts on their
own terms, which can be changed in a more convenient way,
which is a distinctive feature of electronic contracts and
freedom of contract in terms of digitalization in general.
This means that if you consider the contract of sale for a
particular product in the basket or order the goods as a
whole as a separate contract, then changing the terms of
delivery, payment, termination (cancellation) are much
more convenient than it would be with a written contract.
However, there is another point of view, according to which
electronic contracts of sale online are a kind of accession
agreement (Golubeva, 2016) [8]. In addition, the freedom
of contract is confirmed by the fact that the responsibility
for its violation is based on similar grounds for other types
of civil contracts, so we can conclude that electronic
contracts are primarily in the form of their conclusion,
remaining based on general principles of civil law.
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4.3 Smart Contracts

Another aspect to consider is smart contracts. This topic
is relevant in the context of digitalization, as it continues the
above discussion of the interaction of contract law and
modern technologies. In addition, smart contracts are
controversial in the legal environment (Ferreira, 2021),
because most often from a legal point of view, their legal
nature is either uncertain or they are referred to as unnamed
contracts. In the second case, it is about the fact that the
parties have the right to enter into a contract not provided
by law, which will comply with the principles of civil law
(Denisova, 2017) [9]. In the first case - researchers do not
consider smart contracts to be a type of contract at all,
because their nature is technical rather than legal.

By one definition, a smart contract is a computer code
that is entered into a blockchain network to complete a
transaction. Usually, this transaction is expressed by
agreement between the parties. From this point of view,
researchers criticize smart contracts for their technicality,
because, from this point of view, they are only part of the
fulfillment of the obligation, one of the conditions of the
contract, and not its independent form. In support of this
view, it is noted that for a smart contract to become a
contract, it must at least meet the conditions of validity of
transactions (De Filippi, Wray, & Sileno, 2021) [2].

For example, even if you consider a smart contract as a
contract for the sale of real estate (in fact, it will only be a
transfer of virtual assets — cryptocurrency — as payment), it
should be recognized that its characteristic feature will be
the expression of conditions as a mathematical algorithm
because it involves a blockchain that operates using a
programming language that operates using algorithms. In
addition, the smart contract will be both a contract and a
way to secure itself, given the challenges of smart contract
transactions in a blockchain environment, namely:
autonomy, decentralization, confidentiality, security of
execution and data, resource savings, convenience,
accuracy, standardization (De Filippi, Wray, & Sileno,
2021) [2]. However, a smart contract does not fully reflect
the will of the parties, because, in addition, to the
transaction, it is often part of a broader agreement, which
can be executed as a written contract. In addition, making
changes to smart contracts, especially when execution is
running, is a complex process, which also makes it
impossible to speak of full compliance with the freedom of
contract for smart contracts.

5. Conclusions

Freedom of contract is a fundamental principle of private
law. Its essence is that the subjects of private relations have
the right to enter into contracts at their discretion. This
means that the structure of the contract, its terms, deadlines,
etc. are within the scope of the parties. Each party has the
right to freely choose the counterparty and the terms of the
contract. However, some restrictions are designed to protect
the public interest, such as public policy or the weakness of
the obligation. Most often, they are manifested in
mandatory rules, which contain a direct prohibition on a
certain type of action concerning the contract, so the
freedom of the contract is not absolute. In addition to
imperative norms, the freedom of contract may be limited
to public perceptions of what is proper and permissible
(moral norms), customs of business, the requirements of
reasonableness and justice.

The principle of freedom of contract is manifested
differently in the laws of individual countries. It depends on
many factors, in particular, the historical conditions of the
formation of statehood and law, the geography of the region,
social, economic, cultural factors. However, the common
denominator is the desire to regulate the contractual
relationship on the principles of equality of the parties,
voluntariness, obligation to perform the contract, and good
faith.

The use of modern means of communication poses new
challenges to contract law, including the settlement of new
types of contracts. It is seen, that this will be done, based on
the principle of freedom of contract and its components,
which is a fundamental principle of contract law. From this
point of view, even new contracts, which have no analogues
in existing legislation, will still be forced to be settled on
the general principles of contract law. Electronic contracts
are becoming increasingly popular for some factors,
including the constant use of the Internet and the
convenience of concluding electronic contracts of sale, so
this area of research is promising in terms of contract law
and its issues. It is recommended that further research pay
attention to the implementation of the principle of freedom
of contract and the conclusion of electronic contracts for
specific types of goods, under special conditions, and
explore the specifics of contractual practices in different
environments and with the participation of different entities
(parties). In this aspect, we will find it useful to study the
case law on the observance/violation of the freedom of
contract when concluding electronic contracts of sale in the
field of e-commerce.
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