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(16 rpyans 2016 poky) / ynop. B. K. I'pumyk. - JIeBiB: JIbB/IYBC,
2016.-520c.

Y 36ipHUKY NOJAaHO Te3U J0NOBiJiel, AKi ONpUJIIOJHEHI Ha perioHasb-
Hill HayKOBO-NpaKTU4YHI KoHQepeHLii «TeopeTuko-NpUKIaZHI NpobieMU
MpPaBOBOI0 PeryJI0BaHHSA B YKpaiHi», 110 Bif6ynack y JIbBIBCbKOMY Jiep>KaBHOMY
yHiBepcuTeTi BHYTpilHiX crnpaB 16 rpyaHsa 2016 poky. [IpoaHanizoBaHO
TeOpeTUYHI Ta NPaKTU4YHI NMpo6JeMH Cy4yacHOTO CTAaHy PO3BUTKY NpaBOBOi
CHUCTeMHU YKpaiHH, a TAKOXK OKpeMi ii eJleMeHTH.

Jns HayKoOBUMX Ta HAyKOBO-NeJaroriyHux MNpaliBHUKIB BUIIMX HaB-
YyaJIbHUX 3aKJIAJliB i HAYKOBUX YCTAaHOB, 3/106yBayiB BULO] OCBITH, MIPAKTUUYHUX
NpaLiBHUKIB i IIMPOKOr0 YUTALbKOTO 3arauy.

Ony6aikosaHo 8 asmopcbKill pedakyii.
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I. A. CepegHUIbKa,

KaHJUJAT IPUANYHUX HaYK, IOLEHT,

JIOLeHT KadeIpU IIUBIIbHO-TPABOBUX JUCIUILIIH,
(Odecvkuti depacasHull yHisepcumem

eHympiwHix cnpas)

3ANIOBIT AK OCOBUCTE PO3IOPAAXEHHA
®I3UYHOI 0COBU

Ha fgaHuit yac y BcboMy CBiTi Bce 6iJbLI IBHOIO CTA€ TEH/EH-
il MpU3HA4YeHHS 3anoBiTy npu GOpPMyJIIOBaHHI mojasibLioi JoJi
CIIAJIMHU [icjd cMepTi i1 BJlaCHUKa.

JlocnipkeHHIO 1IaHO1 TeMHU NPUAIIAIM yBary 6araTo BYeHHX,
a came: T. Yemira, A. Ctopoxyk, B. CepebpoBcbkuii, €. ®ypca, M.
[Iponina, A. HemkoB, M. l'oppon, M. BapmeBchbka, I1. HikiTiok, 3.
PoMoOBCBKa, AKI HaJalTh XapaKTEePUCTHUKY 3alOBITY AK OJHIE] i3
MiJICTaB yCNaJKyBaHHS.

[lnTaHHA cnafKyBaHHA 3a 3allOBITOM € JOCHUTb aKTyaJbHUM
sIBUIIEM, IKOMY NpUcBsdyeHa ryaBa 85 VI kuuru LK Ykpainu. [locu-

- 404 -


http://www.un.org/ru/%20documents/decl_
http://www.un.org/ru/%20documents/decl_

sgarourck Ha UK Ykpainuy, a nepenycim ct. 1233, MoxkHa 3a3Ha4YUTH,
IO 3amoBiT SBJAETHCA OCOGHUCTUM pPO3MOPSKEeHHAM ¢i3uyHOl
0co6H Ha BUNAJOK ii cMepTi, a aHani3y04Yu JaHe BUSHAYEHHS MOX-
Ha AiATH BUCHOBKY, LJ0 BOHO HENOBHICTIO XapaKTepU3y€E CyTHICTb
bOTO MOHATTS [1].

Y pi3HOMaHITHUX HPUAUYHUX NPUMIPHUKAX TEPMiH «3alo-
BiT» 3aCTOCOBYETbCA y [BOX 3HAYeHHAX: 3allOBiTOM IMeHYETbCS
JIOKyMEeHT, B KOTPOMY YiTKO 3a3Ha4eHO BOJIIO 3aloBifjaya, Ta akKT
BUpaXKEHHS1 BOJI JaHoro cy6’ekTa. Y JApyromMy BHU3Ha4yeHi MoBa
WAeTbCs MpOo Te, 110 3aMOBIT — Ile MPaBOYMUH, IKUW Ma€ OJHOCTO-
poHHill XapakTep, 4iTKO MOBHHeH BiJNoBiaTH Ge3mocepeJHbO
BuMoram K YkpaiHu, Horo CyTHICTb BHPaXKaEThCA Y TOMY, 11106
cbopMynOBaTH TNOPSAOK Iepexojy 3arajoM MalHa, npaB i
000B’sI3KiB 10 MeBHUX 0cCib [2].

B cBoix mocaifKeHHAX cydacHi BUYeHi He AiALLIN 10 3TypTO-
BaHOCTI BiANIOBIJHO OCHOBM 3HayeHHs 3anosity. Tak, JI. Bypanb-
KHH, 3a3Haya€, 10 3aNoBIT SBASETbCA OJHOCTOPOHHIM aKTOM
¢$isuyHOi 0COBHCTO CTOCOBHO PO3MOPA/KEHHS CBOIMU MallHOBUMU
IpaBaMU BJaCHUMKA Ha BUNAA0K cMepTi [4].

3 orsisily Ha BUIlle3a3HayeHe MOXKHa 3pOOUTU BUCHOBOK L0,
3al0BiTOM € NIPaBOYMH, KOTPUH CKJIaAA€EThCS Pi3UYHOI0 0C06010 Ha
BUNAJOK ii cMepTi, 3AiMcHI0ETbCA 3rifHOo A0 LUK Ykpainu, Mae Bia-
NoBiZjaTH Horo HopMaM, 060B’A3KOBO MIOBUHEH MiCTUTH Yy co6i oco-
0y, SIKy MpU3HAYe€HO HA POJIb CMAJKOEMIISI, B OKPEMHX BUIIaJKaX
3anoBiT MoXxe BMilyBaTH y co6i yMOBM LIISIXOM BUKOHaHHS
sIKUX 0coba ycmaJKye MalHO, IpaBa Ta O6GOB’SI3KU. AHaJi3yrouH
ZyMKy E. [IncapeBa cTOCOBHO BU3HAa4YeHHA 3all0BITy, MOXKHa 3p03y-
MiTH, 110 3allOBIT BU3HAYAETbLCA 4K IHAMBiAyaJbHe PO3NOPALKEH-
Hs isuuHOI 0co6H, 3AailicHeHe 3rigHO /10 YMHHOTrO L{UBiNbHOTO 3a-
KOHO/IaBCTBa, KOTpe Nnepejbavyae nepeaady micjas cMepTi 3anoBija-
ya BiAnoBigHMX I MallHOBUX | HeMalHHOBUX IIpaB Ta 06GOB’S3KIB
iHIuM ocob6am [5].

3BepHYBIIM yBary Ha BU3HAuYeHHSl 3alOBITY y 3apyOihKHUX
KpaiHaX, 3a3Ha4YuMoO, 1[0 3aMOBIT Y aMepUKaHCbKill cucTeMi ckJia-
JleHU{ SK MpaBOBUH MexaHi3M, 3 MOMIiY4l0 OKpeMUX GpopMaibHOC-
Tel, KOTpUM BHU3HAYa€ NMoJasblly A0JII0 MailHa 3amnoBijayda micis
Horo cMeprTi.
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Y kpaiHax 3 pPOMaHO-TepMaHCbKOIO MPaBOBOI CUCTEMOIO,
3aMoBIT BM3HAYa€TbCA fIK OJAHOCTOPOHHINA NpaBOYMH, KOTPUH 3a
BOJIEIO0 3aloBifjaya Jierajaisye nepexij Horo MalHa miciasd cMmeprTi
Jlo cnagkoeMIiiB [6, c. 121].

JocniauBiiyd faHi BU3HAayeHHS, MOXKHA MO6AYUTH, 110 BOHU
X04a i 'PYHTYIOTbCS Ha Pi3HUX NPaBOBUX OCHOBaX, cGOPMYJIbOBaHi
y pi3Hl icTOpu4yHi eTanu Ta B YMOBaX pIi3HUX CoOLiaJbHO-
€KOHOMIYHHUX YMOB, ajile B LiJIoMy BCi BOHU BiJJ3€epKaJIOKTh
NpaBOBY MNPUPOJLY 3alOBITy Ta Ppi3HATbCA TiJbKU 3a MEBHUMHU
pUCaMHU.

[uBiIbHUH KoJeKC YKpaiHy, a caMe CT. 1234, BU3Ha4ae npa-
BO Ha CKJIaJlaHH#A 3anoBiTy [1]. /laHe npaBo Ma€ BOsike 3HA4YE€HHS,
60 3 OJIHIET CTOPOHU,NIPABO € CYKYMHICTIO WPUAUYHUX HOPM, KOTpi
HaJalTb KOHKPETHO BHU3HAYeHIM 0cob6i 3MoOry posmnopsauTucs
BJIaCHUM MaWHOM Ha BUIaJOK CMEPTi, a 3 iHILOI CTOPOHU - Lie 3a-
KpinJieHa 3aKOHOM MOXXJIMBICTb NeBHOI 0COOM CKJIaZaTH 3aloBiT.
Cotig 3a3HAYUTH, 1[0 CKJIALAHHS 3aMOBITY SABJSETHCI OCOGUCTUM
paBOM 0C0o6H, ajle HistK He ii 060B’A3KOM.

[cHylOTb NeBHi BUMOTM [0 3amoBijaya, TOOTO Iie NOBUHHA
6yTu ocoba 3 NOBHOK LHUBIJIBHOW Ji€3JaTHICTIO, siIKa JocArja
18-piuHoro Biky, abo BcTymuaa A0 LUIIO6Y Ta Ll LLI06 3apeecT-
poBaHUM y 3aKoHHiH popwmi [3, c. 167].

BesnepedHo BUIe3a3HauYeHi BUMOTH € JAOLIJIbHUMH, 60 BOHU
Ha/lAAI0Th 3all0BITY II€BHOI NPaBUJIBHOCTI Ta 3aKOHHOT'O 3HAaY€HHH.

[TocBigueHHsIM 3amoBiTy 3aliMa€eTbcs HOTapiyc, y THUX Mic-
X, e BiJCyTHI# HoTapiyc, 3amoBiT Mae OYTH NOCBiJA4YeHUU
0CaZloBOI0 ab0 YIIOBHOBAXKEHOI Ha Te, 0COO0I0 OpraHy MicleBoro
CaMOBps/lyBaHHS, CJAY»K60BOI0 0CO00I0 CTallioHApHOIro 3akJagy
OXOPOHM 3/I0POB’Sl, KalliTaHOM Cy/HAa, HAa4aJbHUKOM eKCIeAuIlii,
HavyaJbHUKOM BiHCbKOBOI YaCTHWHM, Ha4YaJbHHUKOM CJIi40TO i30/14-
Topa [7, c. 89].

Jlo3BiJl Ha MOCBiAYEHHS 3aMOBITY IUMH 0CO6aMU € AyXKe Ba-
KJINBUM, 60 MOXKYTb CKJIACTHCS Pi3Hi XKUTTEBI cUTYyallii, KoJiu 6yze
HeoOXxi/]HO 6e3 I0NOMOTH HOTapiyca MOCBiTYUTH 3aMOBIT.

[IpoBigHe Micue y dbopMy/oBaHHI 3aMoBIiTY € 3a3HayeHHS
HAOro 0CHOBOIOJIOXKHHUX MPUHLMIIB, LIEHTPa/lIbHE Miclie cepef; IKUX
MOCiJa€ TAEMHUIA 3aMOBITY.
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[lell mpUHLMI BU3HAYAE HEMOXJIMBICTb PO3roJiOCy AAHUX
PO NOJII0 CKJIQZIaHHA 3allOBiTy, 3MICT 3alOBiTy, CKaCyBaHHS YH
3MiHy 3aIMoBiTy HOTapiycoM abo iHII0I 0C06010, siKa MOCBigYyBaa
3amoBiT, cBijkamMu a6o 0co6010, L0 MiANUCY € 3aMOoBiT 3aMicTh 3a-
noBigaya [7, c. 105].

He MeHIII BAXKJIUBUM € IPUHLIMI CBOGOM 3aMOBITY, 3Ti/HO A0
SIKOTO CIa/IKOJABelb MOXKe BUpILIYBATH, XTO MaB OM YCHaJKyBaTH
HMOro BJACHICTb.

JlaHU} IPUHLUI € TUM, HA YOMY ['PYHTYETbHCS BECb iIHCTUTYT
CHaJIKyBaHHS. Po3r/ii NpUHOUIIB Ja€ MOXJIMBICTb 306arHyTH
y 3arajJlbHUX pUcaxX XapaKTEPUCTUKY 3alOoBiTy, BU3HAYUTH HOTO
rOJIOBHY MeTy, a caMe Oa)kaHHS I[OHaMJinile 3a6e3MedyuTH iHTe-
pecH sIK 3anoBizfaya, Tak i cnagkoeMus [2, c. 56].

TakuM 4YMHOM, IPOBEJEHUN aHalli3 A€ MOXJIUBICTb Xapak-
TEpPU3yBaTH 3aNOBIT K 0COOUCTE PO3MOPSAIKEHHSI 0COOM MaWHO-
BOI'0 Ta HeMalHOBOIO XapaKTepy Ha BHUNaZlok cMepTi. HabyBae
IOPUJHAYHOI CUJIA Lie PO3NOpPAKEeHHS TIIbBKU 3 MOMEHTY CMepTi
3amnoBijaya.
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