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HEKOTOPBIE OCOBEHHOCTH CYBBEKTHOI'O
COCTABA OBA3ATEJIBCTB, BOSHUKAIOLINUX
BCJIEACTBUU CHACEHUSA KU3HUA U 310POBbS
OUSNYECKOI'O JIMIA 110 3AKOHOJIATEJBCTBY
YKPAHHbBI

IHepxoBHas E. B.

Kanannar ropuandyeckux HayK, JOLEHT,

JOLEHT KadeIpbl rpaXkIaHCKO-TIPABOBBIX AUCLUUTUINH
Onecckuii roCyJapCTBEHHBIM YHUBEPCUTET BHYTPEHHUX €T

[apanTHeil 3alUTBl UMYIIECTBEHHBIX MpaB (U3MYECKUX JIUI[ U HCHOJHEHHE
COOTBETCTBYIOIIEH OOS3aHHOCTH 3aMHTEPECOBAaHHBIMU JIMIIAMU U TOCYIapCTBOM
ABJISIETCS MOJIokeHne KOoHCTUTYIIMH YKpauHbI 0 TIpaBe KaKJI0Tr0 Ha BO3MEIIECHUE 32
CYET TrOCyJapcTBa WJIM OpPraHOB MECTHOIO CaMOYIpPaBIEHUS MaTEpPHAIBHOIO U
MOPAJILHOTO Bpefia, MPUYHHEHHOTO MOTEPIEBIIEMY B HEKOTOPHIX BUIAX JETUKTHBIX
00513aTEILCTB.

W HOCKOJIBKY TOCyAapCTBO MPHUHSJIO Ha ce0s OO0S3aHHOCTh OO0eCleYnBaTh
0€30MacCHOCTh YaCTHOT'O JIUIA U €r0 MMYIIECTBA, OHO JIOJDKHO HECTH OOS3aHHOCTH
BO3MEILICHUS BpeJla MOTEPIIEBIIEMY BO BCeX cinydasx. He sABIseTca UCKIIOYCHHEM H
CIy4yau, KOrja OIIaCHOCTh, KOTOpas yrpoxajiga I[paBaM UM HHTEpecaM JIMIIA,
OpeaynpexaacTca W JUKBUAUPYETCS HE TOCYAapCTBEHHBIMH OpraHaMu WU
COOTBETCTBYIOIIMMH IFOCYJapCTBEHHBIMU CIIYXAIIUMH, a JPYTUMU JTUIIAMU, KOTOPBIE
MOHECJIU YOBITKH B CBSI3HM C COBEPIICHUEM UMH CIAcaTENbIIbIX JICHCTBHIA.

AHanmu3y AENMUKTHBIX 00S3aTENHCTB M OTBETCTBEHHOCTH 3a MPUYMHEHHUE BpEIa B
I[€JIOM TMOCBSIIEHBI TPYAbl TAKUX YYEHBIX-IUBIIUCTOB, kak booposoit [.B., Nodde
0.C., Kanzadaponoii 11.C., Matseea I'.K., Hexxunckoit .C., Pycy C./., Cobuaka
A.A., SAnuxosoii K.K., u npyrux.

B cr. 1162 T'K VYkpauHbsl pazniuyaeTcsi JABE Pa3sHOBHIHOCTH OOS3aTENBCTB IO
BO3MECIICHUIO Bpe€Ja, MPUYMHEHHOTO JHIly, KOTOpO€ 0€3 COOTBETCTBYIOIIMX
MOJIHOMOYMI clacajgo HMyIIecTBO Jpyroro Jnuna. Ilpu »TomM Kpurepuem
pasrpaHUYeHHs YKa3aHHBIX O00S3aTENbCTB, SBISETCS XapaKTep yuiepba, a Takxke
crerupuIecKiii CyObEeKTHEIN COCTaB Ha3BaHBIX 00S3aTEILCTB.

B wactHocTH, uyacthio mepBoit cr. 1162 I'K VYkpaumnsl mpemycMarpuBaercs
BO3MEIIICHUE BpEAa, IPUUUHEHHOTO YBEYHEM, APYTHM MOBPEXKACHUEM 310POBBS WU
CMEPTHIO (PHU3MUECKOTO JINIA, KOTOpOE 6€3 COOTBETCTBYIONINX MOTHOMOYHHN CIIacajio
UMylecTBO Apyroro juna. Kak cinemyer w3 3Toil HOpMBI, OHa (paKTHUECKU
YCTaHaBIMBAET CHEUU(PUUIECKYI0 Pa3HOBUIHOCTH OOSA3aTENHbCTB, BO3HUKAIONINX B
CBSI3H CO CITACEHUEM UMYIIECTBA APYTrOro JIUIA.

Kpurepuem BbiIeneHHS 3TOM pa3HOBUIHOCTH YKa3aHHBIX O0SA3aTENbCTB SBIIACTCS
XapaKTep NPUUYMHEHHOTO BPEAa — YBEULE, MHOE MOBPEXKIACHUE 3I0POBBS WM CMEPTH
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(hU3UYECKOr0 JIMIAa, KOTOPOE CIlacajo HMYIIECTBO, JPYroro JHIA, HUMEIOIIee
CYIIECTBEHHYIO [ICHHOCTb, OT PE€aIbHOM YIPO3bI.

Cnenyer ykaszath, 4TO CyOBEKTOM IIpaBa Ha BO3MEIICHHE (KPEAUTOPOM) B
JAHHOM CJIy4ae, Kak MPaBWIO, JODKHO OBITh (PU3WYECKOE JUI0. DTO CIEAYET U3
CaMOro XapakTepa NPUYMHEHHOTO yiiepba, MOCKOJBKY HE MOXKET HATH peyb 00
yB€YbE, HHOM TIOBPEXICHUU 3/I0OPOBbS WJIH CMEPTH OTHOCHTEIHHO FOPUIUIECKOTO
1A,

B nopme cratbu 1162 I'pakgaHckoro Kojekca YKpauHBI ONPEACNSIETCS €Ile
OIUH cHenupUIECKUA CYOBEKT pacCMaTPHBAEMBIX O00S3aTE€IBCTB — JIOJDKHUK.
JlOJDKHUKOM ~ SIBIIA€TCA  TOCYIApCTBO, KOTOPOE€ JIOJDKHO BO3MECTUTH  BpE,
NPUYUHEHHBIN 3/TOPOBBIO WIIH KU3HHU (U3UUYECKOTO JIUIA, B TOJTHOM 00BEME.

HeoOGxogumMo o00paTuTh BHHUMaHHE Ha TO, YTO KPEAUTOP B yKa3aHHBIX
00s13aTEIBLCTBA MOXET MEHATHCS B 3aBUCHUMOCTH OT OCOOEHHOCTEH XapakTepa
NPUYUHEHHOTO BpEJa: B CIydYasX yBEUbs WM WHOTO TOBPEXKICHUS 3IO0POBBSI 3TO
JIMII0, KOTOPOMY IIPHYHWHEH BPeJ MPH CIIACCHUH MM 9Yy>KOTO UMYIIECTBA, a B CIydasx
CMEPTH JIMIIAa, KOTOPOE€ OCYILIECTBIISAJIO CIlacaTelbHbIE AEUCTBUS B OTHOILICHUU
UMYIIECTBA IPYroro JHIAa, 3TO €ro M)KIWBEHIBI WJIM WHBIE JIMIA, yKa3aHHBIC B
3akoHe. B paccmaTpuBaeMbBIX 00s3aTeNbCTBaX JOKHUK BCEr/a  OCTAeTCs
HEU3MEHHBIM — FIM BBICTYIIA€T TOCYIapCTBO B JIMIIE €TI0 YIIOJTHOMOYEHHBIX OPTaHOB.

Takum o00pa3oMm, CyOBEKTaMH HCCIEOYEMBIX O00S3aTeNbCTB, BO3HUKAIOIIUX
BCJICACTBUE CIACEHUS HMYIIECTBA JAPYroro JKMIA, MOTYT OBITh CJEAYIOIINE
KaTeropuu JIMII: CHacaTellb — JIMLO, KOTOpoe 0€3 COOTBETCTBYIOIIUX IMOJHOMOYHMA
cracajo HMYIIECTBO JPYroro JMIla, HMEIOIIEE CYIIECTBEHHYIO II€HHOCTb;
roCyJapCcTBO, KOTOpPOE SBISETCA MJOJKHUKOM, OOS3aHHBIM BO3MECTUTh Bpel,
NPUYUHEHHBIA JIMITy, KOTOpPO€ ©0€3 COOTBETCTBYIONIMX IMOJHOMOYHH Cracaio
MMYIIECTBO JAPYTOro JIMIA, B TIOJHOM OOBEME; MXKAUBEHIIBI CIlacaTess WK JPyTHe
JUIa, YyKa3aHHBIE B 3aKOHE, KOTOpPhIE IIPHOOPETAIOT IpaBO TPeOOBaHHA K
rOCyIapCTBY O BO3MEIEHHH Bpeda B CIydasX NMPUIUHEHHS CMEPTH JIHIYy, KOTOPOE
0€3 COOTBETCTBYIOIIMX IIOJTHOMOYHH CIacajo OT PEaJbHOH YIpO3bl HMYIIECTBO
JpYroro Jidiia, UMEIollee CyllIeCTBEHHYIO IIEHHOCTH [2, 28].

OTHOCHUTENIBHO 1eeCIIOCOOHOCTH (PH3UYECKOTO JIHIA, CIIACaBIIEr0 HMYIIECTBO
JIPYTOro JHUIla OT PEATbHOW yrpo3bl HEOOXOIUMO OTMETUTH, YTO CYIIECTBYIOIIHE B
3aKOHOJIATEJILCTBE OIPAHMYCHHS KAacaloTCs, IPEXIe BCEro, HMEHHO MAJIOJICTHHX,
MIECOBEPILICHHOJIETHIX, OTPAHUYECHHO JEECIOCOOHBIX U HEAEECTOCOOHBIX JIMI[ TIO
OCYILECTBJIEHHUIO UMH HEKOTOPBIX CJIEIOK, KOTOPHIE CIENHUATBLHO HaIlPaBICHHBIX Ha
YCTaHOBJICHHE, U3MEHEHUE U MPEKpAIlEeHUE T'PaXKTaHCKHUX MpaB U 00sA3aHHOCTEH [6,
45-46].

Hopmbl I'paxkgaHckoro kojekca YKpauwHbI, KOTOPBIE OMNPENEISIIOT O00BeM
JI€ECIIOCOOHOCTH  (DU3UYECKOTO JIMIA, HE MPEIyCMaTPUBAIOT OrPAHUYEHHUS IO
BO3MOYKHOCTH OCYIIECTBJIATh (GaKTUUECKHE ACHCTBHUSA, B TOM YHCIIE M CIIacaTeIbHBIC.
[ToaToMy, JHIla ¢ HENOJHOW TpPaXIaHCKOW JIEECIIOCOOHOCTHIO U JIake
HEJICECIIOCOOHBIE MOTYT OCYIIECTBJIATh CIacaTelbHBIC JEHCTBUS C IPABOBBIMU
MIOCJICICTBUSMU.

IIpn xapakTepucTHKE CYOBEKTHOTO COCTaB OOS3aTENbCTB, BO3HHUKAIOIIUX
BCJICACTBHE NMPUYMHEHHUS BpEla JIMIy, CIACABIIEMy HWMYIIECTBO APYTOro JIMIA OT
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pealbHOM yTrpo3bl, HYXXHO OOpaTHUTh BHHMAaHHME Ha JIMYHOCTh COOCTBEHHHKA,
UMYIIECTBO KOTOPOTO CIacajio APYroe JIMIO, 3J0POBBI0 WA JKU3HHU KOTOPOTO
NpUYMHEH BpeA. B maHHOM ciiydae COOCTBEHHHK HMMYIIECTBAa, B OTHOIICHUU
KOTOPOTO CYIIECTBOBAJIA peajibHasl yrpo3a, BOOOIIEe HE YIIOMUHAETCS B YaCTHU MEPBOU
cT. 1162 I'paxkganckoro koaekca YKpauHsbl.

B cootBeTcTBUU C mpaBuiiaMu 4acTH TepBoit cT. 1162 I'paxkmaHckoro koaekca
VYkpauHsl B ciaydae, KOrga yrpo3a BO3HHKJIA MO OOBEKTUBHBIM IPHYHMHAM HIH IO
BHMHE CAMOTO JIMIIA, UMYIIECTBY KOTOPOr'0 yIrpokajla OIaCHOCTbh, BPE/l B BUE YBEUbS,
MHOTO TOBPEXIEHUS 3I0pOBbS WIM CMEPTH, NPUYMHEHHBIH MPH COBEPIICHUU
cracaTelbHBIX JEMCTBHUH, TOJDKEH BO3MELIAThea rocyaapcTBoM. I1locie Bo3MeneHus
JAHHOTO Bpe€la OH MU B JAJIbHEHWIIEM TNPOJOJDKAET OCTaBaThC HAa pacxojax
rocyaapctBeHHoro Owomkera [1, 41]. Eciu ke mMpUYMHOW BO3HUKHOBEHHS YTPO3BI
UMYILECTBY APYroro Jjivia ObUIM BUHOBHBIE NEUCTBHUA WM Oe3deicTBHE IPyroro
(hU3UUECKOTO WK IOPUINYECKOTO JIUIA, TO TOCYAApCTBO, B JIUILE COOTBETCTBYHOMIMX
TOCYJapCTBEHHBIX OPTaHOB, IIOCJIE BO3MENICHHS BpeAa, MPUYWHEHHOTO CIacaTesio
YBE€UBEM, JIPYTUM IOBPEXKACHUEM 3I0POBbS UM CMEPTHIO CIlacaTesi, IpruoOpeTaeT
IIpaBo perpecca K JIMily, BAHOBHOMY B CO3/IaHUU ONACHOM CUTYallUU.

B TakoM ciydae, co3maHHE pEaNbHON Yrpo3bl UMYIIECTBY (DH3MYECKOTO HIIH
IOpUIUYECKOrO JIMIA SBJSETCA HE TOJBKO YCIOBHEM BO3HHUKHOBEHHS 005S3aTEILCTB
BCIICICTBME CHAcaHUs HMMYILECTBA APYroro JHUIla, HO OJHOBPEMEHHO TaKXe U
OCHOBaHHEM BO3HHMKHOBEHHS 00s3aTelIbCTBAa BCJIEACTBHE CO3JIaHUS  yYTPO3BI
UMYIIECTBY (DHU3UUECKOTO WM IOPUIUYECKOTO JIMIA U YCIOBHEM IPEIOCTaBICHUS
PErpeccCHOro MCKa K JIMIly, BAHOBHOMY B CO3[JaHHH OMAacHOCTH, a, CJIEJOBATEIbHO, U
BO3HUKHOBEHUHU ylepba y JuIa, KoTopoe ©0€3 COOTBETCTBYIOIIUX HOJTHOMOYHM
OCYILECTBJISJIO JEHCTBYS, HAIIPaBJIECHHBIC HA CTIACEHUE UMYIIIECTBA JAPYTOro JHIIA.

Ompenensasi OTBETYMKA MO PETPECCHOMY HCKY TOCyJapCcTBa K COOCTBEHHHUKY
UMYIIECTBA, YbUMHU JCHCTBUAME ObLIa CO3/aHA OMACHOCTb, CJICAYET YUUTHIBATh, YTO
UM MOXXET OBITh TOJBKO JIMIIO C TOJIHOM J€€CTIOCOOHOCTHIO.

OcoOEHHOCTPIO BO3MENICHHWS Bpela, MPUUYMHEHHOTO YBEYBEM, JIPYTUM
MOBPEKACHUEM 3JI0POBbS WJIM CMEPThIO (PU3WYECKOro JIHIa, KOTOpoe Oe3
COOTBETCTBYIOIIMX MOJHOMOYMA CIacajo OT peaJbHOM yrpo3bl UMYILECTBO APYTOro
JULA, UMEIOIIEE CYIIECTBEHHYIO II€HHOCTh, SIBJIIETCSA TO, YTO COOTBETCTBYHOMIAS
00513aHHOCTH BO3JIaraeTcs Ha roCyJapCTBO HE3aBUCUMO OT €0 BUHHU.

AHaM3UpyslT BCE BBIIIECKA3aHHOE MOXKHO CJENaTh BHIBOJA O TOM, YTO IIpH
BO3MEIIICHUHU BpelNa, MPUIMHEHHOTO 3/I0POBBI0 WM KU3HU (PU3MUECKOTO JIMIIA,
CIACaBIIETO MMYIIECTBO JPYroro Julla OT pPealbHOM yrpo3bl, HEOOXOIUMO
YUHUTBIBAaTh, 4TO CT. 1162 I'paxkmaHckoro Kojiekca YKpauHbI HE OMPENEIseT 00beM
ymiep6a, moAIexallero BO3MEIIeHu0. BMecTe ¢ TeM, OHa HE COAECPKUT U CCHUIKU Ha
KOHKPETHYI0O HOpMYy ['pakImaHCKOro KoJeKca, KOTOPOH HYXHO IOJIb30BaThCAd B
COOTBETCTBYIOIINX CIy4asx.

YuuteiBass HOpPMBI ['paXAAaHCKOro KoJAeKca YKpawHbl, KOTOPBIE MOCBSIIECHBI
JEUKTHBIM 00s13aTeNIbCTBaM, MOXKHO CJENaTh BBIBOJ, UTO IIPU OIMpPENEICHUHN 00beMa
U Xapakrepa ymepba ciemyer PyKOBOACTBOBAThCS Kak HOpMaMHu OOIIeH dYacTu
I'paxxganckoro kojekca, Tak W mOpaBwiamMu riaBbl 82 I['paxkgaHCKOro Kojekca
YKpauHsbl, i€ JOCTaTOYHO MOAPOOHO yperyJMpOBaHbl BOIPOCH BO3MEIIECHHS Bpeaa,
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IPUYMHEHHOTO YBEYbEM, JPYIHMM IIOBPEXICHHEM 3I0POBbS WIM CMEPTHIO
($u3HUecKoro nuua.
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