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3aKOHOJIaBCTBA, MOJIOXKEHb 3akoHy Ykpainu «[Ipo HamionansHy modimiro» ta
BHYTPIIIHBOBIIOMYMX HOPMATUBHUX AKTIiB. | OJJOBHUM 3aBAaHHAM AEPKABH y
IOMY HalpsSIMy € CTBOPEHHS TaKWX IIPABOBUX 1 OpraHi3alifHUX yMOB, 3a
SAKUX TPAIiBHUKK TOJIMi] MAaTUMYTh YiTKE PO3yMiHHS MEX JOIyCTHMOTO, a
CYCIIUTBCTBO BIEBHEHICTh Y JOOPOYECHOCTI MPAaBOOXOPOHIIB. 3abe3neueHHs
Oanmancy MiX IpaBOM JIONMHH Ha caMopealli3allilo Ta BUMOTaMH ITyOJi4HOI
CIry’KOU € 3armopyKoro JOBIPH 10 MOl SIK O CYy4acHOTO, IEeMOKPAaTHYHOTO
Ta e()eKTHBHOTO IHCTUTYTY JEPIKaBH.
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CTOCYBaHHSI 0OMEXeHb 1 3a00pOH K 3ac00iB 3armo0iraHHs aqMiHICTPAaTUBHUM
MIPABOMIOPYIICHHSM, TTOB’SI3aHUM 3 KOPYIILi€l0. AKTyalabHi MPOOIeMH BiTIH3-
HHOI TopucnpyaeHii. 2018. Ne3. C. 169-175.

OCOBJIMBOCTI JOTPUMAHHS IIPAB TA CBOBO/ JIIOAUHU
ITPABOOXOPOHHUMH OPTAHAMMU YKPAIHU
g 9YAC Al BOEHHOT'O CTAHY

Hiyesuu O.B., ooyenm xagedpu

AOMIHICIMPAMUEHO- NPABOBUX OUCYUNTITH
HABYANILHO-HAYKOB020 IHCIMUMYNLY NPpA8a ma NCuxonozii
Hayionanvnoi akademii enympiwinix cnpas

odokmop @inocogii, doyenm

ORCID ID: 0009-0004-2346-6812

VY cydyacHMX yMOBax HaJ3BMYAHHUX CUTYyallil, 30KpeMa Mija yac 30poiHol
arpecii 3 0oky Pociiicbkoi deaeparii, npobiema 3ade3neueHHs Ipas i CBOOO
JFOAWHU HaOyBa€e BUHATKOBOI BAYKJIMBOCTI SIK y TIPaBOBIH HAyYII, TaK i B Tpak-
TUI TIPaBOOXOPOHHOI mismbHOCTI. [Toumnaroum 3 2014 poxy ta ocobmmBO
micns 24 motoro 2022 poKy, KONH arpecis Imepeiinia y NMOBHOMACIITaOHY
(a3y, ykpaiHChKa IpaBoBa CHCTEMa 3iTKHYJAcs 3 Oe3npeneIeHTHIMH BHKITH-
KaMu y Oaratpox cepax. OZHAM i3 TAKMX BHKIUKIB CTANO (QYHKIIOHYBaHHS
CHCTEMH 3aXUCTY MPaB Ta CBOOO] y PEKUMi BOEHHOTO CTaHy, SIK OCOOJIUBOMY
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MPaBOBOMY PEXKHMI, III0 CYTTEBO BILIMBAE HA 00CAT 1 criocoOu peanizamii ¢y-
H/IaMEHTaJbHUX NPaB TPOMaJIsH.

BBenenHs BoeHHOTO cTaHy 3rigHo i3 3akoHoM Ykpainu «lIpo mpaBoBuit
PEXHM BOEHHOTO CTaHy» [1] 03HaAYa€ MOXKIIHMBICTH THMYACOBOTO OOMEKESHHS
psiny TpaB JIOAWHM 3 METOI0 3a0e3NeueHHs] HalllOHAIbHOI Oe3eKkn, rpoMa-
CHKOTO TIOPSAKY W 3aXUCTY CyBEpEHITeTy AepaBu. BomHouac MiKHapOIHI
MIPaBOBi JOKyMEHTH, 30KpeMa MDKHapOJIHUH MaKT PO IPOMaSHCHKI 1 ToJTi-
THUYHI TpaBa [2] Ta €Bpormelicbka KOHBEHINS 3 TpaB JOAWHU [3], BCTAaHOB-
JIOIOTH YIiTKI KpHUTEpii HPaBOMIPHOCTI TakMX OOMEKEeHb, 30KpeMa II0/0
MPUHIAITB IPOTMOPLiHHOCT, HEOOX1AHOCTI, HEAUCKpUMiHAMLII Ta €PEeKTHBHO-
TO CyJOBOTO 3aXHCTy. Y IIMX yMOBaxX IPaBOOXOPOHHI OpraHu YKpaiHW mo-
BUHHI 31MCHIOBATH CBOIO isUTBHICTH 13 MiJABHUINEHOIO MPaBOBOIO 00i3HAHIC-
TIO, KepYIOUnCh (hyHIaAMEHTAILHIMH TIPUHIMIIAMH BEPXOBEHCTBA IpaBa, 3a-
KOHHOCTI, MPOIMOPIHIHOCTI Ta T'YMaHHOCTI, MPUIISUTIOYH OCOOJHBY yBary
3a0e3MeueHHIO, 1110 OOMEXEHHS NpaB 1 CBOOO 31HCHIOIOTHCS JIUIIE Y MeXKax
Ta 32 YMOBaMH, Iepeq0adeHIMHU 3aKOHOM, 1 JIWIIEe Ha Iepiof, HeoOXimHUN
JUISL IOCSTHEHHSI 3aKOHHOT METH, CTBOPEHHIO e(DeKTUBHHUX MEXaHi3MiB KOHT-
poiIo M OCKapKeHHS pillleHb, L0 CTOCYIOTbCS OOMEXKEHHS MpaB y PeXHUMi
BOEHHOI'O CTaHy, TAPAHTYBAHHIO 3aXUCTY IMpPaB 0OcCi0, ki mepeOyBaroTh y Bpa-
37IMBOMY CTaHOBHII, & TAKOXX MiATPUMII JOCTYITy JI0 CIIPaBEAIMBOTO CyIO-
BOTO 3aXUCTy HaBiTh B YMOBaxX Ha/I3BUYaHOTO PEIKHUMY.

Takum 9MHOM, IOTPHUMaHHS MpaB i CBOOO JTIOAMHU MPABOOXOPOHHUMH Op-
raHamMH TIijl 4ac Jii IpaBoBOrO PEXHMMY BOEHHOTO CTaHy € HE JIMIIE HPaBOBOIO
moTpe0oro, a it MOKa3HUKOM CTIHKOCTI JeMOKPAaTUYHOI Aep>kKaBH Ta ii 34aTHO-
CTi JiATH B yMOBaxX Kpu3 0€3 BiIMOBHM BiJl IPHHIUITIB IPABOBOTO TTOPSKY.

lapanTOBaHICTE OCHOBOIIOJIOKHUX IIpaB i cBoOOX ocobm mependadae He
nuire iX GpopmanbHe 3aKpiMJIeHHs B 3aKOHOJABCTBI, a i peaJlbHy MOXKJIUBICTH
iX MPaKTHYHOTO 3MiHCHEHHS, OCOONMBO B YMOBaX Jii 0COOIHMBHX IPaBOBUX
PEXUMIB, TAKHUX K BOEHHHH CTaH, 10 BUMArae BiJl IpaBOOXOPOHHHUX OpPraHiB
HEYXMWJIBHOTO JOTPUMAHHS HNPUHLUIIB 3aKOHHOCTI, ONEPaTUBHOTO pearyBaH-
HSl Ha NOPYILCHHS TpaB, a TAKOX 37aTHOCTI 3a0€3MEUYNTH IOCTYIl I'POMasH
0 eeKTUBHUX 3aCO0iB 3aXHCTy CBOIX MpaB. Y CydacHHUX yMOBaX MPaBOBOL
TpaHcdopmarii, 3yMOBJIEHOiI 30pOWHOIO arpeci€lo, OCOOJMBOTO 3HAYEHHS
HaOyBae peaiizallis IPUHIUITY CIPABEIINBOCTI K KIFOYOBOI MPaBOBOi 3aca-
I isUTBHOCTI JIep’KaBHUX IHCTUTYMLIH, KW BUCTYIIa€ CBOEPIIHUM KpHTEpi-
€M JIETITUMHOCTI JIiif IPaBOOXOPOHHHUX OPTaHiB, 30KpeMa ITiJf 9ac 0OMEKEHHS
OKpeMHX IIpaB B YMOBAaxX BOEHHOT'O CTaHy y BIIINOBIAHOCTI A0 NPHHIMIIB
MPOMOPIIHHOCTI, HEAUCKPUMIiHAII1, PIBHOTO JOCTYIY JI0 TPaBOCY/IsI Ta HEY-
TIePEeHKEHOCTI PO3TISILY CIIPAB.

MixHapoaHi CTaHAAPTH, 30KpeMa CTaTTa 6 €Bpomeichkoi KOHBEHIIl 3
mpaB JOAUHA [3], BUMararoTh, 00 0OMeKeHHs MpaB HaBiTh y HaJ3BHYAM-
HUI 1Iepio]] CYNPOBODKYBAIHCS aJIeKBATHUMH MPOLIECYaTbHUMHU TapaHTisIMU.
Binrak, peaxizamist ux mpae y Mekax IpaBOOXOPOHHOI HisTBHOCTI MMOBHHHA
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3JifICHIOBATUCS 3 ypaxXyBaHHSM IPaBOBOTO 3MICTy CIIPaBEIIMBOCTI, SIK y (o-
pMax IPUTATHEHHS JI0 BiANOBIIAIBHOCTI, TaK 1 B IPOLELypax pearyBaHHs Ha
npaBornopymeHas. O1xe, 3a0e3MeYeHHs MPaB i CBOOO I JIIOIUHU B JisTTHHOCTI
MIPaBOOXOPOHHUX OpPTaHiB Mij 4ac Aii BOEHHOTO CTaHy BUMarae He JIMIIE J0-
TpUMaHHs (HOPMaTLHUX TPOIEAYp, alle W 3a0e3MeYeHHs] 3MICTOBHUX TapaH-
Til, IO BIANOBiNAalOTh (PyHAAMEHTAJHHUM IPHHIUIIAM BEpXOBEHCTBA IpaBa
Ta CrpaBe[sIMBOCTI. JInIle 32 TAKUX YMOB MOXKHA JOCATTH peajbHOro OajiaH-
Cy MiX TOTpeOaMy HaIllOHABLHOI OE3MEKHU Ta 30€PEeKCHHAM JEMOKPATUIHOTO
HPaBOMOPSIIKY.

YV HayKoOBiH JiTepaTypi CIpaBeAINBO HATOJIOIIYETHCS, IO BBEICHHS IIpa-
BOBOTO PEXHMY BOEHHOTO CTaHY HE MOXKE CJIYT'YBaTH JIETITUMHOIO I1i/ICTAaBOIO
JUTS CBaBUTRHOTO OOME)KEHHS IpaB i cBOOON roauHu. 30kpeMa, A.€ domen-
KO BKa3ye, 110 KJIIOYOBUM 3aBJIaHHSIM LLOTO PEKUMY M€ 3aJIMIIATHCS 3aXUCT
KOHCTHTYIIIHOTO Jagy, IMyOIiYHOTO MOPSIKY Ta T'apaHTOBAaHHX OCHOBOIIO-
JIO)KHUX TIpaB, a HE IX NMpHU3YNHHEHHS 4u ckacyBaHHs [4]. IloxiOHy noswmiiro
Bucnosimoe 1 B.ILIlumopa, 3a3Hadaioun, 0 HaBiTh B yMOBax 3arpo3JIMBHX
CUTyalliil MeXaHI3MH JIep)KaBHOTO pearyBaHHs IIOBHHHI IPYHTYBaTHCS Ha
NPUHINI OalaHCY MiX TOUITBHICTIO OE3MEeKOBHX 3aXOJiB 1 TapaHTIsIMH He-
JIOTTYIIEHHS 3JI0BXXHWBaHb BIAJHUMH NOBHOBakKeHHsMH [5]. Lli HaykoBi mix-
xoau (GopMyIOTh CydacHe pO3yMIiHHS NIPABOBOTO PEXXHMY BOEHHOTO CTaHy, B
MeXax SAKOTO OCOONHBY pOIb BiNIrpaloTh IIPABOOXOPOHHI OpraHM SK
cy0’eKTH, BINMOBINANbHI HE JHINE 3a 3a0e3MeueHHs MMPaBOMOPSAKY, a i 3a
JIOZIepKaHHS CTaH/apTiB MpaB JIIOJMHA B YMOBaxX HaJ3BUYaiHUX BHUKJIHKIB. 3
OISy Ha 1€, IPAaBOOXOPOHHA JiSIIBHICT y MEepioJ] BOEHHOTO CTaHy MOBHHHA
XapaKTepu3yBaTHCs ITiIBUILIEHUM PIBHEM IPABOBOi BUBAKEHOCTI, IIPO30POCTI
Ta KOHTPOJHOBAHOCTI 3 OOKY CYCHUIBCTBA i YIIOBHOBAaXXCHUX OpraHiB. Peai-
3aliss 0OMeXeHb Mae OyTH OOTPYHTOBAHOO, MPOMOPIIHOK, THMYACOBOIO Ta
3niiicHIOBaTUCS B cyBopill BiamoigHocti 1o Koncruryunii Ykpainu, mixHa-
POIHOTO TYMaHITapHOTO Ta MPAaBO3aXHCHOTO NpaBa. 30epeKeHHS TaKuX M-
XOJIIB JO3BOIISIE HE JIUIIE 3a0€3MEUUTH OC3MECKy JepKaBH, a i 3MIITHUTH JOBi-
Py TpOMafsH 10 IHCTUTYTIB BIAAH, MIATBEPIKYIOUH, [0 HABITh y KPU30BHUX
YMOBaX Jiep>KaBa 3aJIHIIAETHCS TPABOBOIO.

[IpaBOOXOpOHHI OpraHy, IiF0YM B paMKax IPaBOBOTO PEXHUMY BOEHHOTO
CTaHy, NMOBMHHI CHMpaTHCS HE JMIIE HAa HaliOHAJIbHI HOPMAaTHBHO-IIPABOBI
aKTH, a i Ha MDKHapOJIHI CTAaHJapTH TPaB JIIOJIUHH, K1 YITKO PErJIaMEeHTYIOTh
JIOMYCTHMI MeXi 0OMexeHb, 30KpeMa 3a00pOHSIOTh CBaBiJIbHE BTPYYaHHS Y
MPUBATHE JKUTTS, AUCKPUMIHAIIO Ta MOPYIICHHS 0a30BUX rapaHTii TiTHOCTI
0co0M HaBiTh Y HaJ3BUUaHUX OOCTaBUHAX. Y TEPiojJ BOEHHOTO CTaHy 0CO0-
JIMBOTO 3HaueHHS HaOyBae 3abe3nedeHHs OajaHCy MiX NMOTpebdaMu HallioHa-
JBHOT Oe3meKu Ta 30epeXKeHHSM OCHOBOIIOJIIOXKHHX IpaB i cBOOO JIIOIMHM,
110 BUMarae Bijl IPaBOOXOPOHHUX OpraHiB BUCOKOi IPaBOBOi KyJbTYpH, J0-
TPUMaHHS NPUHIUIIB HPONOPUIHHOCTI, MPAaBOMIPHOCTI Ta OOIPYHTOBAHOCTI
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CBOIX [Iili, a TAKOX TOCTIHHOI KOOPAMHAIII 3 PaBO3aXUCHIMHU CTPYKTypaMu
JUT 3am00iraHHs MMOPYIICHHSM 1 ONEpPaTHBHOTO pearyBaHHS y BHIIQAKax iX
BUHHUKHCHHSI.
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AHTUKOPYIIUIAHA JSUIBHICTD
B CHCTEMI HAILIOHAJIBHOI ITOJIIIIT YKPATHH
B YMOBAX BOCHHOI'O CTAHY

Hupnuxk M.B. 3000ysau euwoi oceimu 2 kypcy 2 epynu,
cneyianvnicms «Ilpasoy, Incmumymy npaea ma besnexu,
00ecbk020 0epacasHo2o yHIgepCUmemy GHympiuHix cnpag
Bapanoe C.0., kanouoam w0opuouyHux Hayk, 0oyeHm,
npogecop kaghedpu aOMiHICMpaAmMueHo - NPABOSUX OUCYUNIIH
incmumymy npaea ma be3nexu,

Odecvko20 depoicasno2o yHieepcumemy GHYmMpIuHIx cnpag

Kopymuis, sik HeraTuBHe CycIIbHE SIBUILE, HAHOCUTh PYWHIBHHH BIUIUB
Ha JisUTbHICTH OpPTaHiB JAepkaBHOI Bia . 30poiiHa MMUpOKOMaIITa0Ha arpecis
pociiicbkoi (enepartii, sska Oyna posmouata 24 mrotoro 2022 poky mpu3Beia
JI0 3alpOBaKEHHS B YKpaiHi BOEHHOTO CTaHy, Ta MaJla HAaCIIJKOM 3aroct-
pPEHHS KOPYNIIIHHUX PU3UKIB Ta 30UIBIICHHS MPOSIBIB KOPYIIii B OKpEMHUX
chepax cucTeMH JIep>KaBHOTO YHPaBIiHHS, TOBSI3aHUX 3 MPOIECaMH MOO1Ti-
3amii Ta 3MiHCHeHHS MyOniYHNX 3aKymiBens [1].

Hapasi, xopynuiiiHi nposiBu Ta (akti Kopynuii y AisuibHOCTI 30poiHHUX
Cut Ta IPaBOOXOPOHHUX OpPTraHax € THM HETaTHBHUM YMHHHUKOM, SIKMH OCO-
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