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Mpob6aemu UMBINIBHOIO
Ta rocnojapcbKoro npasa

Y/IK 346.9

HOBI 3ACOBMU IOKA3YBAHHSA B rOCMNOAAPCbKOMY MPOLIECI
B CBIT/1l CYZIOBOI PEOOPMU B YKPATHI

Haykosa cmamma npucsayeHa docnidxeHH0 JoKasis i npa-
8U1 DOKA3yBAHHSA 8 Npoueci po32aAady ma supilueHHs cyOo8uX
cnpas y nopAdKy 20cNo0apcbKo2o CyGo4UHCMEBa. 3 ypaxysaHHIM
OCMAHHIX 3MiH 00 20CcN0JapCbKO20 NPOUeCYasbHO20 3aKOHO-
dascmesa, Ha nidcmasi aHasizy HOPM YUHHO20 20CNOOAPCHKO20
npouyecyasibHo20 3aKoHodascmsa YKpaiHu, meopii 2ocnodap-
CbKO20 NpoyecyabHo20 Ma YusiibHo20 NpoLecyaibHo20 npasa
CHOpMY/IbOBAHO BUCHOBKU W,000 NOHAMMA OKpemux OOoKasis,
Npasus1 BUKOPUCMAHHA 3aco6ig O0Ka3yBaHHSA 8 20CN00aPCbKOMY
npoueci. ¥ cmammi npoaHanizogaHo NoHAMMS cy0o08020 OOKaAsy
8 acnekmi YUHHO20 3aKOHOOABCMBA Ma meopii 20cN00ApPCcbKO20
ma yusinbHo20 NPoYECYasbHO20 NPAsa 3 ypaxysaHHAM OOPO6KY
padsHcbKo20 npasa ma meopii OOKA3yBaHHA 8 PAOSHCLKOMY
yusizbHoMy ma apbimpaxkHoMy npoueci. Takox O0CAiOKeHO
HU3KY HOBE/1 20CN00APCbKO20 NpoUecyasibHo20 3aKoHO00ascmaa
8 4YacmuHi iHCcmumymy OOKA3yB8aHHA — NOKA3aHHA CBIOKi8,
cneyugiky iX BUKOPUCMAHHA 8 20CNOOAPCbKOMY NPOUEC, AKa
nos’s3aHa i3 hopmoro ma 0bMeKeHHAM 3aKOHY 8 NesHUX cnpa-
sax. Po3anaHymo enekmpoHHi 0oka3u ma npobsiemu ix BUKopu-
CMAHHSA AK 3aco6ig OOKA3yBAHHS, HEBU3HA4YeHOCMi 3aKOHOOas-
YUX NOJIOXKEeHb W000 Opu2iHaly Ma Konii eleKmMpOHHUX OOKasis
ma iHwe. Po32/1AHYMo NUMAHHA CYMHOCMi BUCHOBKY eKcnepma
8 2a/1y3i npasa, AKul, AIK 3a3HA4eHo 8 CMammi, He HasexuUMb 00
3acobis OoKa3ysaHHA, a € JONOMIXKHUM 3acobom O/1A opieHmy-
BAHHA Y BUKOPUCMAHHI HOPM npasa. Y cmammi npoaHasti308aHo
no3uyii Haykosyig i NPaKMUKYYUX HpUCmig wodo npobiemu
BUKOPUCMAHHA 8 20CN00apCbKOMy npoyeci Hosux 3acobis 0oKa-
3YyBaHHA. 3pob/ieHO aKuyeHm Ha HeobXxiOHocmi BOOCKOHA/IHHA
YUHHO20 20CNOOApPCbKO20 NPOUEeCYasbHO20 3aKOHOOascmaa 8
4YacmuHi npoyedypu BUKOPUCMAHHA HOBUX 3ac06i8 OOKa3yBaHHSA
8 20CNOOAPCLKOMY NPOUeCi.

Kntoyosi ciosa: dokasu, 20cnodapcbKe NpouecyasibHe 3aKo-
HOOaBcmBo, 20cN00apcbKe CyOoYUHCMBO, OOKA3yBaHHS.

HayyHaa cmamba nocsaweHa ucciedosaHulo OOKA3a-
mesibcma U Npasus 00KA3bIBAHUS 8 NPOYECCe PacCMOmMpeHUs U
paspewieHus: cyoebHbix 0esl 8 NOpsAOKe X03AUCMBEeHHo20 Cydo-
npousgodcmaa. C y4emom NnociedHUX umeHeHull 8 Xxo3Al-
CMBEHHOM NPOYECCYaIbHOM 3aKOHOOame Ibcmae, Ha OCHOBAHUU
aHasusa Hopm delicmayrouje20 Xo3AlcmBeHHO20 npoueccyasib-
HO20 3aKOHOOamesibCmaa YKpauHbl, meopuu Xo3aUcmseHH020
NPOYEeCCyanbHo20 U 2paxOaHCKO20 NpoUeccyasbHo20 npasa
CHOPMYIUPOBAHBI BbIBOOBLI OMHOCUME/IbHO NOHAMUS omade/lb-
Hbix QoKasame/lbcma, NPasuJ1 UCNOJ1b308aHUSA Cpedcms JOoKasbl-
8aHUA B X03AlicmBeHHOM npoyecce.

B cmamee npoaHanu3uposaHo noHsmue cyoebHo2o OOKa-
3ame/ibCMBa € MOYKU 3peHus delicmayrouie20 3aKOHOOamelb-
CMBa u meopuu xo3ALicmaeHHo20 U 2paxkOaHCK020 Npoueccyalb-
HO20 Npaga ¢ y4emom Hapabomok COBeMCcKo20 NPasga U meopuu
OOKa3bIBAHUA 8 COBEMCKOM 2pAXOAHCKOM U apbumpa:KHOM
npouecce. Takxe uccnedosaH pAad HOBE/T X03AUCMBEeHH020
NpoYeCccyanbHo20 3aKoHOOame/lbcmsa 8 4Yacmu UHCmumyma
O0Ka3bIBaHUSA — noKkasaHusA caudemerneli, cneyuduka ux ucnosib-
308aHUS B X03AlCMBEHHOM Npouecce, KOmMopas C8A3aHa ¢ ¢op-
Mol U 02paHu4eHUeM 3aKOHOM No onpedesieHHbIM desiam. Pac-
CMOMpPEHbI 3/1IeKMPOHHbIe A0KA3amesibCmea U Npobsiembl Ux
UCNo/1b308aHUA 8 Kayecmae cpedcms JOKasblBaHUA, Heonpede-
JIEHHOCMU 3aKOHOOameJIbHbIX NOJIOXKEHUL OMHOCUMEIbHO OpU-
2UHA/1a U KoNUU 3/1eKMPOHHbIX O0KA3amesibCma U opyeoe.

Apiwnrok B. .

PaccmompeHbl 80npocki CyWHOCMU 3aK/IH0YeHUSs 3Kcnepma 8
o6/iacmu npaga, Komopoe, KaK YKa3aHo 8 cmambe, He OMHO-
cumcs K cpedcmsam OOKA3blBaHUS, a AB/ISemcs B8CNOMO2a-
MeJIbHbIM CpedcmBsom OJ1A OPUEHMUPOBAHUS 8 UCNOJIb308aHUU
HOpM npaga. B cmambe npoaHanu3uposaHbl MOYKU 3peHUSs
YYEHbIX U NPAKMUKYIOWUX pUCMOB8 Ha npobsiemMbl UCNoJ/ib30-
BAHUSA 8 X03AlCMBeHHOM npoyecce HOBbIX cpedcms AOKA3bisa-
Hus. COenaH akyeHm Ha Heo6X0OUMOCMU COBEPUWIEHCMBOBAHUS
delicmayrouwje2o X03A0CMBEHHO20 NPOUeccyasbHo20 3aKOHOOa-
mesibcmaa 8 Yacmu npouedypbl UCNO/Ib308AHUS HOBbIX Cpedcms
OOKa3bIBaHUA 8 X03AlcmBeHHOM npouyecce.

Kntodesbie cnosa: dokasamesiscmaa, xo3alicmeeHHoe npo-
yeccyasibHoe 3aKoHOOameIbcmao, xo3AlicmseHHoe cydonpous-
B809cmBo, OOKA3bIBAHUE.

The scientific article is devoted to the study of evidence and
rules of the process of evidence in the process of reviewing and
resolving court cases in the context of economic legal proceed-
ings. Taking into account the latest changes to the economic pro-
cedural legislation, based on the analysis of the norms of the
current economic procedural legislation of Ukraine, the theory
of economic procedural and civil procedural law, formulated
conclusions regarding the concept of individual evidence, the
rules of use of evidence in the economic process.

The article analyzes the concept of judicial evidence in terms
of current legislation and the theory of economic and civil pro-
cedural law, taking into account the revision of Soviet law and
the theory of proof in the Soviet civil and arbitration proceed-
ings. Also, a number of novelties of the economic procedural
legislation in the part of the institute of evidence - evidence of
witnesses, specifics of their use in the economic process, which
is connected with the form and limitation of the law in certain
cases, has been researched. Electronic evidence and problems of
their use as means of proving, uncertainty of the legal provisions
concerning the original and copies of electronic evidence, etc.
are considered. The article deals with the essence of the expert’s
conclusion in the field of law, which, as stated in the article,
does not relate to the means of proof, but is an auxiliary tool for
orientation in the use of law. The article analyzes the concept of
Jjudicial evidence from the point of view of the current legisla-
tion and the theory of economic and civil procedural law.

The emphasis is placed on the need to improve the current
economic procedural legislation in the part concerning the use of
new means of proof in the economic process.

Key words: evidence, economic procedural law, economic
legal process, provement.

MoctaHoBKa npo6siemMu Ta ii aKTyasbHiCTb. 3MiHM
[0 rocrnoAapcbKoro npoLecyasibHOro 3aKOHOAABCTBA, Lo
6y/IM 34iMCHEHI B OCTaHHi poKM, 3amycK po6oTu Bepxos-
Horo CyZy CTa/iM BU3HAYHMMM MOAiAMM B NpaBoBik icTopii
YKpaiHu. Ha wnsaxy Ao CTBOpEHHA HOBMX MeXaHi3MiB crnpa-
BEAJIMBOr0 po3r/iajy Ta BMpilleHHA roCnoAapCbKMnx cnopis
6y/10 3anpoBaZXKEHO CUCTEMY MPOLECyasbHUX rapaHTin
ZOTPUMaHHA MpaB y4YacHWKIB npouecy, NpUHUMMIB 34iMc-
HEeHHA rocnoAapCbKoro CyAouMHCTBa Ta iHwe. OgHuM i3

Apiwntok B. 1., 2018
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Npo6emMn LUMBINIbHOIO
Ta rocnoAapcbKoro npasa

HaMBaXK/IMBILLMX 6/10KIB NMpoLecyasbHOro 3aKOHOAABCTBA,
Wo 3abe3nedvye piBHi MOMIMBOCTI y4YaCHMKIB CyZJ0BOro
npoLecy € cucTema A0Ka3siB i AOKa3yBaHHSA, AKa TaKOX 3a-
3Hasia NeBHMX 3MiH.

BignosiaHo Ao cT. 124 KoHcTUTYLiT YKpaiHM generysaH-
HA YHKLIM cyZiB, a TaKoX MPUBNACHEHHS LMX YHKLIM
iHLUMMM OpraHamM Yu NMocazoBMMM 0COBGaMM He AomMycKa-
toTbcA. HpUCAMKUIA CyAiB NOWMPIOETLCA HA 6YyaAb-AKUM
IOPUAMYHMIA CMip Ta 6Y/b-AKe KpUMiHaibHe 06BMHYBaYeH-
HA. Y nepefb6ayeHWX 3aKOHOM BMMaZKax Cyau po3rnaja-
I0Tb TaKOX iHLLIi cnpaBu. 3aKOHOM MOXe 6YTU BU3HAYEHMM
060B’I3KOBUIM AOCYZA0BWI MOPSAOK YPErytoBaHHA Cropy.
Hapoa 6e3nocepefiHbo 6epe yyacTb Yy 3A4iMCHEHHI NpaBo-
Cyana 4yepes MpUCAXKHMX. YKpaiHa MoKe BWM3HaATW topuC-
AMKLUi0 MiKHapoAHOro KpMMiHa/lbHOrO CyZy Ha yMoBax,
BM3HAYEHMX PUMCbKMM cTaTyToM MiXXHapoAHOro KpuMi-
HasbHoro cyay [1].

Cratta 4 TlocnofapcbKoro npoLecyasbHOro Kojek-
cy YKpaiHu BCTaHoOBAOE, MpaBo Ha 3BEPHEHHA A0 rocrno-
JapcbKoro cyay B yctaHosneHoMmy [TIK Ykpainu nopagky
rapaHTyeTbcs. HixTo He Moxe 6yTM no36aBieHUIM NpaBa
Ha po3r/isj Moro cnpaBu y rocnoAapcbKoMy CyAi, Ao opuc-
JAMKLIT AKOro BoHa BigHeceHa 3akoHOM. OpmanyHi ocobu Ta
¢i3nyHi ocobn — nianpmemui, dismMuHi 0cobm, AKi He €
NiaANPUEMUAMM, Aep’KaBHi OpraHuM, opraHu MicLeBoro ca-
MOBpAZlyBaHHA MaloTb MpaBO Ha 3BEPHEHHA [0 rocrnojap-
CbKOr0o CyAy 3a 3aXMCTOM CBOIX MOPYLUEHWX, HEBM3HAHMX
abo ocrnoplBaHMX MpaB Ta 3aKOHHWMX iHTepeciB y cnpa-
BaX, BigHeCEHMX 3aKOHOM A0 OPUCAMKLIT rocnogapCbKoro
cyay, a TaKoX ANA BXMTTA nepefbayeHux 3aKOHOM 3a-
X0A4iB, CMpAMOBAHMX Ha 3anobiraHHA NPaBOMOPYLUEHHAM.
Jlo rocnojapcbKoro cyay y cnpaBsax, BiJHECEHMX 3aKOHOM
[0 MOro HpUCAMKLIT, MalTb MpaBO 3BEPTATUCA TaKOX
0Co6M, AKMM 3aKOHOM HaZaHO MpaBO 3BepTaTUCA A0 Cyay
B iHTepecax iHwWux oci6. BigmoBa Bif npaBa Ha 3BepHEHHSA
J10 FOCNoAapCbKoro cyay € HeailcHoto [2].

Cuctema pokasiB y rocnogapcbKomy mnpoueci 6yna
JOMOBHEHA HOBMMM 3acobaMM [JOKa3yBaHHA — €1EeKTPO-
HHMMM [jOKa3amM Ta NOKa3aHHAMM CBiAKiB, WO Aasio 3MOry
NiKBifyBaTU XMOHICTb rocrnogapCbKo-npouecyasibHoi Mpo-
uesypu B LbOMY CEerMeHTi Ta npuseno ii y BignoBigHicTb
Jl0 CyYacHMX BMMOT NpaBoBoi AiMcHocTi. OaHoYacHo Tpeba
KOHCTaTyBaTW, L0 HOBi MpaBusia 34iMCHEHHs rocrnofap-
CbKOro CYyZI0MMHCTBA, 30KpeMa, B YaCTMHi JOKas3iB Ta JOKa-
3yBaHHSA, 3YMOBJIIOIOTb YMMaslo AMCKYCiM cepes HayKoBLiB
Ta IOPUCTIB-MPABHUKIB LLOAO MPAKTUYHUX aCMEeKTiB HaJaH-
HA AoKasiB, BiANOBiAHOCTI eNeKTPOHHMX [AOKa3iB BAacCTU-
BOCTAIM 0OKasiB TOLO.

MeTolo cTaTTi € po3rnsaz OKpeMMX HOBUX 3ac06iB JoKa-
3yBaHHA B rocnofapCbKOMY Mnpoueci B CBiTAi 3MiH Ao roc-
NnoAapCcbKOro npoLecyasibHoro 3aKoHoaBCTBa.

AHanis octaHHix gocnigxeHb i ny6aikauin. Buknag
ocHoBHoOro Martepiany. Okpemi NUTaHHA AOKasiB y rocro-
JapCbKOMYy npoueci 6yM NpeaMeTOM po3raajy Takux yye-
HWX, AK H. Abpamos, /1. HikoneHko, T. CtenaHoBa, C. lMo-
JAuepkoBHui, O. XapuToHoBa, B. Ulep6uHa. CTaHOBAATbL
iHTepec TaKoX 3400yTKM BYEHMX-MNpoLecyanicTiB y ranysi
UMBINBHOrO MpouecyasibHOro npaesa, TakuMx Ak C. Bacwu-
nbeB, H0. YepBoHui, M. LLUTtedaH, C. dypca Ta iHwWi.

Ha piBHi gucepTauii nMTaHHA AoKas3iB, ixX Knacudikauii,
B/JIACTMBOCTEM Ta [JOKa3yBaHHS B rocrnoAapCbKoMy npoLeci
6ynM npegmMeToM BuBYeHHA T. CTenaHoBoi, B. babeHko.
B acnekTi uMBiNbHOro npouecy Ta NOpiBHAMLHOIO Npasa —
K. Aporosiok, A. Kanama#ka, T. Pygoi, T. Liiopu Ta iHWMX.

Teopia foKasiB i fOKa3yBaHHA € AOCUTb PO3BMHEHOND
y BiTYM3HAHIM npouecyanbHi Hayui. Tpe6a, OAHaK, KOH-
cTatyBaTv, L0 B KpMMiHaNbHOMY MpoLecyasibHOMYy Ta
LUMBiIbHOMY MpoLecyasibHOMY MpaBi MUTaHHAM AOKasiB i
JOKa3yBaHHA NpuAainanoca 6inble yBaru, y 38’A3Ky 3 YMM
KiJIbKiCTb HAayKOBMX pO6iT HabaraTto NnepeBMLLYE BiAMOBiAHi
pO3pO6KM B rocnoAapCbKoOMy npoLecyasbHOMy npasi. Boa-
HoYac 6i/IbLWiCTb MOM0XKEHb BUPOBJIEHUX Y TEOPii CyJ0BOr0O
JOKa3yBaHHA LiZIKOM crnpaBef/mBi AnA BCix npouecyasb-
HMX ranysen npasa.

UMHHe rocnojapcbKe mnpouecyasibHe 3aKOHOAABCTBO
BM3HAyaE AoKasu y cT. 73 MK YkpaiHu. Jokasamu € 6yap-
AKi faHi, Ha niacTaBi AKMX CyZ BCTAHOBJIOE HAABHICTb abo
BiACYTHiICTb 06CTaBMH ((haKTiB), WO 0OrPYHTOBYIOTb BUMO-
rM i 3anepeYeHHs y4yacHMKIB cnpaBM, Ta iHWMX 06CTaBMH,
AKi MalOTb 3HAYEHHA ANA BMpilleHHA cnpasu. Ui aaHi BcTa-
HOBJIIOIOTHCA TaKMMM 3aco6amu: 1) NMMCbMOBMMM, PEYOBM-
MM i eNeKTPOHHMMM AOKa3aMM; 2) BUCHOBKAMM EKCMNepTiB;
3) NoKasaHHAMM CBiAKiB.

B topuanyHin nitTepatypi BUC/IOB/IIOBANMCh Pi3Hi AYMKM
3 npuBoAy CyTi AoKasiB. JefKi npouecyanicti po3ymiloTb
nig CyaoBUMM AoKa3aMM (PakTMYHi AaHi, Ha niacTaBi AKMX
Yy BM3HAYEHOMY 3aKOHOM MOPAZKY CyJ BCTAHOBJIOE 06CTa-
BMHM, LIO OOrPYyHTOBYIOTb BMMOIM i 3anepeyeHHa CTOpiH
[3, c. 139]. IHWi BYeHi BBaxKatoTh, L0 JJOKa3aMM €, No-nep-
we, dakTMyHi gaHi i, no-gpyre, 3acobu [AoKalyBaHHSA
[4, c. 102].

Ha aymky M. TpeywHuWKoBa, CyAoBi AoKasu y rocrno-
AAapCbKOMy npoueci — ue BiZOMOCTi npo dakTu, 3aaTHi
niATBEpAMTU HasABHICTb abo BiACYTHICTb 06CTaBWH, L0 Ma-
I0Tb 3HAYE€HHSA ANA NPaBMJIbHOIO BUPiLLEHHA CMpaBM, Bifo-
6paxkeHi B nepeabayeHMx 3aKOHOM 3acobax [oKa3lyBaHHSA
[5, c. 93].

Ha gymky /1. HikoneHko, po3ymiHHA NpaBoBOi Npupoau
CyZ0BOro J0Kasy 3BOAMTbCA A0 CYKYMHOCTi TpbOX B3ae€-
MOMOB’A3aHUX €/1EMEHTIB: 3MiCTOBHOro, MartepiasbHOro i
npouecyanbHoro. Meplimi eNeMeHT po3KpMBAETLCS B BUAI
iHopMmaLii, WO Ma€e 3HaYeHHA AN BMPILLEHHA Cnpasu,
MaTepia/slbH1IM — peanizyeTbca B Hocii iHcbopMauii, npoue-
Cya/IbHUIM Y BMMOrax MpoLEecyaslbHOro 3aKOHy, npouecy-
anbHin cdopmi [6, c. 132].

Y niTepatypi TaKoX BMCJ/IOB/IEHA AYMKa, WO CYyAOBi
JOKa3n — €AMHe MOHATTA, fAIKe CTAHOBMTb B3aEMO3B’A30K
(aKTUYHMX AaHMX, Ha NiACTaBi AKMX Cya y nepeabayveHo-
My 3aKOHOM MOPSAKY BCTAHOBJIE 06CTaBMHM, WO MaloTb
3HAYeHHA A8 06rPpYHTOBAHOCTI BUMOr i 3anepeyeHb CTo-
piH, Ta 3aCc06iB JOKa3yBaHHSA, WO MiCTATb Ui aKTMYHI AaHi
[7, c. 220].

T. CTenaHoBa NpornoHyBasa BiAMOBUTUCA Big NoABiMHOI
AediHiyii foKasiB, 3 0g4HOro 60Ky, K MGaKTUYHUX JaHMX, 3
iHWoOro — AK 3aco6iB AOKa3yBaHHSA, BU3HAYMBLUM LLO JJOKa-
31 — Le BiAOMOCTi Npo npeAMeT AOoKa3yBaHHA 3a [OMOMO-
rot BM3HAYeHMX B 3aKOHi 3aC06iB JoKa3yBaHHSA B nepeba-
YeHOMY 3aKOHOM nopAaaky [8, c. 171].

3arasom, BapTO 3a3Ha4MTW, WO HOBa pejakuis
MK YKkpaiHM He BigiMwna Big NPUHUMNOBMX MO3ULLIM
nonepeaHbOT pefakuii i AoKa3amu BM3HaTbCA Oy/Ab-AKi
[AaHi, AKi BCTAHOBJ/IIOIOTb HAsABHICTb abo BigCYTHICTb 06CTa-
BMH, fIKi 06I'PYHTOBYIOTb BUMOMM i 3anepeyveHHs y4YacHMKiB
crpaBM, Ta iHWMX 06CTaBMH, AKi MalOTb 3HAYEHHA 4/1A BU-
pilleHHA cnpasu.

AKWO po3yMiHHA Ta 3acTOCYBaHHA MMCbMOBMX, PEYO-
BMX [10Ka3iB, BUCHOBKY €KCMepTa He BMKJIMKAE TPYAHOLLiB,
TO BBEAEHHA €JIeKTPOHHMX [0Kas3iB, BWMCHOBKY eKcnep-
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Ta B rajysi nmpaBa Ta NMoka3aHb CBiJKiB fiIK HOBWMX 3ac06iB
JoKasyBaHHA NoTpebye yBarn. He cekperT, LIO MoKasaHHsA
CBiZIKiB AIK 3aci6 A0OKasyBaHHA AOCWMTb [1JaBHO BM3HAYeHWM
AK TaKuM, WO NiANArae 3aCTOCYyBaHHIO B FOCNOAAPCbKOMY
npoueci. MeBHUM YMHOM MOXKHA CKasaTu, L0 BBEJEHHA
MoKasaHb CBiJKiB B rocrnofapCbKuii Mpouec [O03BOJM/I0
YCYHYTU HEeAOCKOHANiCTb rOCnoAapCcbKoi npouecyanbHOT
npoueaypu B MOPiBHAHHI i3, HanpuKknaa, LUMBiNbHOW Npo-
uecyasbHol. Tpeba 3a3HaumTH, Wwo M. Abpamos, JO npu-
MHATTSA HOBOI pedakuii MK YKpaiHu, 3a3HavaB, wo dak-
TMyYHo B MK YKpainu 6y/10 3aKpinaeHHA yyacTi nocagoBumx
0ci6 Ta iHWKMX npauiBHMKIB NiANPUEMCTB, yCTaHOB, opra-
Hi3auiM, Aep)KaBHMX Ta iHWMX opraHiB (cT. 30 ITK) 3a-
MiCTb CBiAKIB AIK yYaCHMKIB npouecy. 3Ha4yeHHA NoKasaHb
CBiAKiB B rocnogapCbKomy Mnpoueci 3a/MWaeTbCA 0CO6U-
BUM. YHacniflok Tpaguuin, cneundiku rocrnofapcbkoro
npouecy neBHi 06CTaBMHM HE MOXKYTb NiATBEpPAXKYBaTU-
CA TaKMMM NokasaHHAMK. YacTmHa 3 cT1. 87 MK Ykpainu
BCTAHOBJIIOE, IO Ha MiACTaBi NoKasaHb CBiAKiB HE MOXYTb
BCTaHOB/OBATUCA 06CTaBMHM (akTW), AKi BignoBiaHO
[10 3aKOHOZaBCTBa abo 3BMYAIB Ai/I0BOro 060poTy Bifgobpa-
arTbcAa (061iKOBYHOTbCA) Y BiANOBIAHMX JOKYMEHTax. 3a-
KOHOM MOXYTb BYTW BM3HayeHi iHLWi 06CTaBMHM, AKi He Mo-
YTb BCTaHOBJIIOBATUCA Ha NiACTaBi MoKa3aHb CBiJKiB.

KpiM Toro, nokasaHHs cBifKa B rocrnoJapCbKOMYy Mpo-
ueci obopmoITLCA Y BUrNAAT MMCbMOBOT 3asBM, a TaKOoX
€ neBHi 0co6/MBOCTI y pasi HajaHHs Bignosiger Ha nu-
TaHHA, WO MicTATbCA Y nepuii 3aasi no cyTi cnpasu (aKi
0pOpMAIOIOTLCA K NMOKa3aHHA CBifKa) Ta y AONMTI CTOPiH,
TpeTix oci6, npeacTaBHMKIB AK CBiaKiB.

Y npouecyanbHiit nitTepaTypi BUC/IIOBNOBaNaca AymKa
LOJ0 3HAYEeHHA AOKasiB y npoueci 3anexXHo Big ix 3ragy-
BaHHA B TEKCTi HOpMM Npo JoKasu. HesBaxawouu Ha Te,
O MOKa3aHHSA CBigKa po3milleHi octaHHiMM B cT. 73 TTIK
YKpaiHu, BUAAETLCA, L0 NOKa3aHHA CBiAKiB € MOBHOLiHHMM
JOKa30oM i3 cneum@ikolo BUKOPUCTaHHA B rOCMNoJapCbKOMY
npoueci yepes 3aBJaHHA rocnoAapCcbKoro Cy04MMHCTBA.

EneKTpoHHi JOKasM cTasM LUikaBol Ta OAHOYACHO
CKNaZHOI0 AN1A BUKOpUCTaHHA Hosesoto MK Ykpainu.

BignosigHo go c1. 96 TTIK YKpaiHM eneKTpoHHMMM
ZloKasamu € iHdopMaLis B eNeKTpoHHiIM (undpoBin) dop-
Mi, fIKa MiCTMTb AaHi NpO 06CTaBUHM, WO MaKOTb 3HAYEHHA
ANA crpaBu, 30KpeMa, e/IEKTPOHHI JOKYMEHTU (30Kpema,
TEKCTOBi JOKYMEHTH, rpadiuHi 306paxKeHHs, naaHu, hoTo-
rpadii, Bifeo- Ta 3ByKo3anucu ToLo), Be6-canT (CTopiH-
KM), TEKCTOBI, My/IbTUMEAiMHI Ta ro/IoCcoBi NOBiAOMIEHHS,
MeTazaHi, 6a3u AaHuX M iHWi AaHi B eNEeKTPOHHIM dopMmi.
Taki gaHi MOXyTb 36epiratmMcsa, 30KpemMa Ha NopTaTUBHMUX
NpUCTPOAX (KapTax nam’ATi, Mo6iNbHMX TenedoHax ToLwo),
cepBepax, CMCTeMax pe3epBHOro KOMitoBaHHA, iHWMX Mic-
UAX 36epeXkeHHs AaHMX B e/IeKTPOHHIM dhopMi (30Kpema,
B MepexXi IHTepHerT).

Ha aymKy A. Kanamaika, eNleKTpoHHi AoKasu — Lie Hocii
NMMCbMOBOT Ta ayzioBisyanbHoi iHOpMaLii B €IEKTPOHHIM
¢opMi, AKi NoTpebyoTb BMKOPUCTAHHA TEXHiIYHMX i npo-
rpamMHMX 3aco6iB NS oAep)KaHHA BigomocTel. Enektpo-
HHMMM [JOKa3aMM € TaKOX €/IEKTPOHHI JOKYMEHTH, MoBi-
JOMJIEHHSA, 3BYKO- Ta Bieo3anmcK, a Takox 6yb-AKa iHwa
iHpopMaLis, cTBopeHa Ta 36epekeHa B e/IeKTPOHHIM ¢op-
Mmi [9, c. 15].

[Ana eneKTpoHHMX [OKa3iB MOXKHA BMAIIMTU TaKi 03HaKM:

— iCHyBaHHA B HemMaTtepia/lbHOMY BUMIAAT;

— HEOOXiHICTb BUKOPMCTAHHSA NEBHMX TEXHIYHMX 3aco-
6iB ANs BiATBOPEHHS;

Mpob6aemu UMBINIBHOIO
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— MOX/MBICTb NMEepeHeCceHHA YM KOMiloBaHHA Ha pi3Hi
NPUCTPOT 6e3 BTPaTH XapaKTEPUCTHK;

— opuriHan eNeKTPOHHOro AoKa3sy Moe icHyBaTu B 6a-
raTbox Micuax ogHovacHo [10].

MporpecusHicTb ui€i HoBeam MK YKpaiHn ogHovacHO
BMCBITNIOE MEBHi TPyAHOWi B i1 BMKOpUCTaHHi. OpHielo 3
TaKMX NPO6JIeM € HEBU3HAYEHICTb NpoLieAypu 3acBigueHHs
Konilt eNeKTPOHHMX A0Ka3iB, PO3MEKYBAHHSA MOHATTA OpU-
riHany Ta Konii eNeKTpoHHOro JoKasy ToLo.

OaHovacHO B niTepatypi BMC/IOB/OBaNaca AyMKa,
o, Ha BigMiHY Big 3BMYAMHOIO [OKYMEHTA, €/1EeKTPo-
HHUIM JOKYMEHT MOKe 6yTU «MpOoYMTaHui», TO6TO nepe-
TBOPEHMM Yy (POpMY AOCTYMHY ANS CNPUMHATTA IOAMHOIO,
ZMLIEe 3a AOMOMOrol TEXHIYHMX 3aco6iB abo cneuiasibHUX
nporpam [11, c. 61]. Taky npupoay eNeKTPOHHMX AOKa-
3iB MOTPiGHO BpaxoBYyBaTH CyAy MiJ Yac ix AOCAiIAKEHHSA Ta
ouiHKM. To6TO BiATBOpEHa Ha manepi Komnis Takoro Jokasy
He 6yae BM3HABaTMCb OPUIiHAJIOM €NEKTPOHHOro AoKasy,
a /Mile Moro nanepoBoto Komieto [12].

OKpeMi HOpUCTM TaKOX BMCJIOB/IIOBA/IM AYMKY LLOAO
Heob6XiAHOCTI BHeCeHHA BiANOBIAHMX 3MiH A0 3aKoHy
YKpaiHu «[lpo HoTapiaT» Ta Ao MopsaaKy 34iMCHEHHS Ho-
TapiaZlbHMX AiM HoTapiycamM, 3aTBepaxeHoro Hakasom
MiHicTepctBa tocTmuil YKpaiHm Big 22 ntotoro 2012 p. Ne
296/5, a came HaginMTM HoTapiyciB MOBHOBaXKEHHAMM
040 3acBiAYEHHA eNeKTPOHHUX Konil i nocBigyeHHs na-
nepoBMX Konil eNeKTPOHHMX AoKasis [13].

Ha aymky A. JIa€BCbKO1, Yy CTPYKTYpi €1eKTPOHHOro
JIOKasy CANif po3pi3HATM [Ba CKNAAHMKM: TEXHIYHMIM HOCIM
iHdopMauii Ta 3aKpinaeHuit Ha HbOMy 3anMc (ZaHi). |, Bia-
NoBiZJHO, eNeKTPOHHI A0Kasu — Le BigoMoCTi Npo gakTtu,
L0 MaloTb 3HAYEHHA A1 NPaBM/IbHOTO BMPIiLLEHHA CMPaBK,
O MIiCTATbCA B 3apiKCOBaHMX Ha TEXHIYHMX HOCiAX iHDOP-
Maulii 3anMcax Ta NepeTBOPOTLCS B JOCTYNHY AJS CpUMA-
HATTA NOAMHOI (OPMYy 3a [OMOMOrol MPOrpamMHMX Ta
(abo) anapaTHux 3acobis [14].

[HWOW MPOGIEMOI0 € BUCOKUM PU3MK MiAPOGKKU enek-
TPOHHMX [JOKa3iB, L0 CTaBMUTb MiJ CYMHiIB iX JOCTOBIpHiCTb.
O.BboHHep yBaxae, WO CYyTTEBMM HEAOJIIKOM €NeKTPOHHO-
ro JOKYMeHT0o06iry, sK i iHdopMaLyii B eNeKTpoHHiM dopmi
B LiiZIOMy, € NErkicTb BHECEHHA A0 HbOro 3MiH i, AK Hachi-
[OOK, BiACYTHICTb YNEBHEHOCTi Yy OCTOBIPHOCTi OTPUMaHO-
ro eneKTpoHHOro AokymeHta [15, c. 511]. A.Kanamariko
3ayBaXye€, L0 HEMOX/IMBO HE BpaxyBaTH HaBeZeHi HeoNi-
KM e/1eKTPOHHOT bopMM NMpM ouiHLi gocToBipHOCTI iHOP-
Mauii. OgHaK HegopeyHo po3raiAaaaTu iHopMallilo B enek-
TPOHHiM hopMi SK HEZOMYCTUMY 3 MOTMBIB 11 MOXIMBOI
danbcudikauii. Mianmc i neyatka, AKMMM MNOCBIAYYHOTbCA
TPaAMLiMHI JOKYMEHTH, Y CyYaCHMX peanisx TaKoX He Mo-
KYTb O6YTH rapaHTi€el He3MiHHOCTI foKyMeHTiB [9, c. 130].
AK BUXig i3 cuTyauil aBTOpKU CTaTTi NPOMNOHYIOTb JOMNOBHM-
T NpoLecyasibHMIM 3aKOH TaKo NiACTaBoK ANS neperas-
Jy CrnpaBM 3a HOBOBMABJIEHWUMM OOCTaBMHAMM, K dasb-
WMBICTb €NEKTPOHHUX [OKasiB, Ta 0COG/IMBUM MOPALKOM
3abe3neyeHHs fokasis [12].

BucHOBOK eKcnepTa 3 n1TaHb NpaBa TakoX € HOBEJIO
MK Ykpainu. BignosigHo go ct. 108 MK YkpaiHW yyacHu-
KM CpaBy MatloTb MpaBo MNoAaTh A0 CyAy BUCHOBOK eKcnep-
Ta y ranysi npasa Wwoao: 1) 3aCToCyBaHHA aHaorii 3aKOHY,
aHanoriinpasa; 2) 3MiCTy HOpM iHO3EMHOr 0 NpaBa 3riAH0 31X
odiliMHUM ab0 3arasIbHOMPUMHATUM T/IYMAYeHHSIM, MpaK-
TUKOIO 3aCTOCYBaHHA, JOKTPMHOI Y BiAMNOBiAHIM iHO3eMHiM
AepxaBi. BMCHOBOK eKcnepTa y ranysi npaBa He Moxe
MiCTUTM OUiHKM [OKasiB, BKa3iBOK NpO JAOCTOBipHiCTb
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YM HEAOCTOBIPHICTb TOMO YM THLWIOrO AOKasy, NpPo NepeBaru
OAHMX [OKa3iB HaJ iHWKMMM, NPO Te, AKe pilleHHA MaE 6yTH
NPUMHATO 3a pe3y/ibTaTaMu Po3riagy CrpaBu.

BignosigHo ao ct. 109 MK YKpaiHM BUCHOBOK eKcrnep-
Ta y raaysi npaBa He € [0Ka30M, Ma€ AOMOMIXHMM (KOH-
CYNbTaTMBHMM) XapaKTep i He € 06OB’A3KOBMM ANA Cyay.
Cya MOXe nocmiaTtmMca B pilleHHi Ha BMCHOBOK eKcrnepTa
y rajysi npaBa AK Ha A)KepeJso BijomocTeM, AKi B HbOMY
MiCTATbCA, Ta Ma€ 3po6MTM CaAMOCTiMHI BMCHOBKM LLOAO
BiANoOBigHMX NMTaHb.

Ak cnywHo 3ayBaxkye O. bopTmaH, Ha BigMiHy Big
BMCHOBKY eKCnepTa, SKMM MOKJ/IMKaHMIM BCTAHOBMTM Ta
JOCNiAUTU OBCTaBUHM, AKi BXOAATb A0 npeameTta [JoKa-
3yBaHHA, TOOTO CTOCYETbCA MiATBEPAKEHHA O06CTaBWH,
BMCHOBOK eKcCnepTa Yy rasy3i npaBa MOK/IMKAHWM nLLe
AaTv BiAnNoBiAb LWOAO 3aCTOCYBaHHA aHaorii 3aKoHy, aHa-
norii npaBa 41 3MiCTy HOPM iHO3eMHOro npasa, Ta He Ma€
CBOIM NPM3HAYEHHAM BCTAHOBJ/IEHHA YM JOCAIAXKEHHA 06-
CTaBWH, WO OBGI'PYHTOBYIOTb BMMOIM i 3anepeyeHHst CTo-
piH. BMCHOBOK eKcnepTa y rasysi npaBa He MiATBEpAXKYE
Ta He CMpOCTOBYE OGCTaBWMH, & CTOCYETbCA JIMLLE MUTaHb
npaBsa (3acTocyBaHHA aHasorii 3aKoHy, aHasorii npasa abo
HOPM iHO3eMHoOro npasa). 3 ornagy Ha Le BUCHOBOK eKC-
nepTta B ranysi npaBa He € JOKa30M Yy CrpaBi Ta Ma€e Jomno-
Mi¥KHUM, KOHCY/IbTaTMBHUIM XapakTep (4. 1 cT. 109 HoBOro
I'MK). OTxxe, nonpu Te, Lo HOPMM CTOCOBHO BMCHOBKY €KC-
nepta B rajy3i npaea 3akpinieHo B rnasi, AKa MaE Ha3By
«/loKasu Ta JoKasyBaHHA», BUCHOBOK eKcnepTta y rasnysi
npasa € BiAMiHHUM BiJl BUCHOBKY eKCrnepTa NOHATTAM, He €
Moro pisHOBMOM i He € loKa3oMm Yy cnpasi [16].

M. TeTMaHueB npaBWJ/IbHO 3a3Hauva€, Lo, MOPiBHIO-
YK yyacTb y BiAMoBiAHOMY CyZ0BOMY Mpoueci «ekcnepra»
i «ekcnepta y ranysi npaea», ajxe, Monpu, 34aBasocA
6, OYEBMAHY CMOPiIAHEHICTb BWKOHYBAHWX Y CyZOBOMY
NpoBaJKeHHi (YHKUiM, HacnpaBAi BOHW, AOCHiAXYHOUM
30BCiM pi3Hi 06’€KTM Nia iHAKWKMM KyTOM 30pYy, BOYEBM/b,
BMKOHYIOTb 30BCiM pi3Hi poni y npoueci BiagnpasaeHHsA npa-
Bocyaasa. Hampuknag, ro/loBHMM 3aBJaHHAM €KCnepTta,
3rigHo 3i cT. 1 3aKoHy YKpainu «[1po cyfoBy ekcneptu-
3y», € AOC/iAXEHHA Ha OCHOBi CrneuiasibHMX 3HaHb Y ra-
Ny3i HayKK, TEXHIKM, MUCTELTBA, pEMEC/IA TOLWO 06’ EKTIB,
ABMLL, i NpoLEeCiB 3 METOI HaZlaHHA BUCHOBKY 3 MUTaHb, LU0
€ abo 6yayTb NpeaMeToM CyAOBOro po3rsiagy. Hatomictb
rOJIOBHOK OCOG/IMBICTIO eKcnepTa Yy ranysi npaea, 3 orns-
ay Ha cT. 114 UMK Ykpainu, ct. 8 MK YKkpainm, ct. 112
KAC YKpaiHu, € HagaHHA, Tak 61 MOBWUTM, KOHCY/IbTaTMB-
HO-TEXHI4YHOT Aonomoru cyaai (Cyaasam), WO BUPANKAETbCA
y NOAAHHI A0 cyAy 3MiCTy HOpM iHO3eMHOro npasa 3 ix odi-
LiMHUM a60 3ara/ibHONPUMHATHUM TJIYMAYEHHAM, MPaKTU-
KO0 3aCTOCYBaHHS Ta AOKTPMHOIO Y BiAANOBiAHIM iHO3EMHIM
JepaBi, a TaKoX PeKOMeHZALiMHOro BWCHOBKY LIOAO
MOXJIMBOCTi 3aCTOCYBaHHA aHasioril 3akoHy YW aHanorii
npaea y neBHil cygosii cnpasi [17, c. 335].

Y 3B’A3KYy 3 UMM YBaXKaeMo, WO Mig Yac NpUMHATTA
CyZlOM pilleHHA Mpo AOMNYyCK eKcnepTa 3 MMTaHb NpaBa
J10 y4yacTi B cnpasi Ta JoJly4eHHS MOro BUCHOBKY A0 MaTepi-
anis cnpasu BapTo 6paTtu 0 yBaru TaKki Kputepii, aK AocBig
HayKoBOi po60TU B rasysi npaBa; HasBHICTb HAyKOBMX Ny-
6/1iKauiM y daxoBMX BMAAHHAX YKpAiHM M iHO3eMHUX aep-
’aB, BKJ/IOYEHUX A0 MiXKHApOAHMX HayKOMETPUYHMX 6a3
JaHuX, Ta ony6aiKoBaHWX MiC/IA MPUCYAXKEHHA HayKOBOro
CTYNeHA; HaABHICTb JOKYMEHTa, WO NiATBEPAXKYE NPUCBO-
€HHA BYEHOr0 3BaHHA; CTYMiHb aKTMBHOCTI y4yacTi B KOH(e-
peHuifx, CMMMOo3iyMax, KpYramx cTonax, Aka niaTBepaxky-

€TbCA ONy6/1iKyBaHHAM Te3 MOro BUCTYMY; CTaXXyBaHHA M
HaBYaHHA 3a KOPAOHOM, AIKi NiATBEPAXKYIOTbCA BiANOBiAHM-
MM JOKYMEHTaMM Ta AKi eranisoBaHi B NopsAAKy, BCTaHOB-
JIEHOMY YMHHMMKU MIXXHApPOAHUMM [0roBOopaMu YKpaiHu,
Touwlo [18, c. 33].

Bapto norogutnca 3 paymkow A. LrtedaH, wo
BMCHOBOK eKcnepta B rajysi npaBa He MiCTUTb Jochi-
[AKEHHSA, AIKEe CTOCYETbCA 06CTaBMH CMpaBK, i € AKepesiom
He foKa30Boi iHdopMauii, a BijomocTed, AKi MOXYTb BYTH
HeobxiaHMMKM ana keanidikauii cyaomM NpaBoBiAHOCKH CTO-
piH i BMOGOPY NpaBOBOT HOPMM, fiIKa NiANArae 3acTocyBaH-
HIO, MpoTe He MoB’A3aHi i3 BCTAHOBNEHHAM OOGCTaBMH
cnpasu. BMCHOBOK ekcnepTa y ranysi npaBa He Mae€ 3jart-
HOCTi niaTBEpPAMTM UM CMPOCTYBaTM SKY-HEbyAb 0O6CTa-
BMHY, AKa BXOAWTb A0 NpeaMeTa AOKa3lyBaHHA y Crpasi.
CaMe TOMY LiZIKOM MpaBMbHMM € 3aKOHOZABYMM Niaxig
Npo HEeHaNEeXHiCTb BMCHOBKY eKcrnepta B ranysi npasa
[0 [l0Ka3iB, MPO AOMOMIXHMM (KOHCYNbTAaTMBHMI) XapaK-
TEep TaKOro BMCHOBKY i BiACYTHiCTb MOro o60B’siI3KOBOro
3HaueHHa ana cyay [19, c. 23].

BianoBigHO, MoXHa AiMTM BMCHOBKY, Wo HoBena MK
YKpaiHM B YaCTMHi BMCHOBKY €KCnepTa B rajysi npasa
CTOCY€ETbCA [OKa3iB Ta npouecy AoKa3lyBaHHA onocepes-
KOBaHO.

BucHoBKM. poBegeHe pocnigKeHHA Aa€ 3Mory 3po-
6MTK TaKi BUCHOBKM. HoBuit MocnogapcbKui npouecyasb-
HWUM KoAeKC YKpaiHM MIiCTUTb Liny HM3KY HOBEs, 4YacTu-
HOIO AKMX € npaBuia [OKa3yBaHHA Ta BWKOPMCTaHHA
JOKasiB y rocnogapcbKkoMy npoueci. Cepej Takux HoBen
€ MNOKa3aHHA CBiAKiB Ta €/IeKTPOHHI AoKa3u, AKMX rocrno-
JapcbKe npouecyasibHe 3aKOHOAABCTBO PaHille He 3HaJso.
[okasaHHA CBiAKiB — Le 3aci6 AoKa3yBaHHA, 3aCTOCYBaHHS
AKOro Ha MpaKTMLi He MOoXKe C/lyryBaTu 3amiHow nepej-
6ayeHnx 3aKOHOM abo 3BMYAEM Ji/I0BOro 060poTy 3acobiB
JOKa3yBaHHA. | xo4a, KpiM TaKoro obMexXeHHs, npouecy-
a/IbHUI 3aKOH BCTAHOBJIIOE BUMOT M LLOAO (OPMM MOKa3aHb
CBiAKiB Ta iHWi npaBmna, TaKi NMokasaHHA Tpeba BM3HATM
NOBHOLiHHMM 3acO60M JOKa3yBaHHA. ENeKTpoHHi Joka-
34 € iHWKMM 3aco60M JlOKa3yBaHHA, 3aCTOCYBaHHA AKOro
Ha NpaKTULUi BMABNSE HM3KY npobnem. lMpoBeaeHW aHa-
Ni3 Ja€e 3MOry KOHCTaTyBaTW HEObXiAHICTb BHECEHHA 3MiH
[0 rocnoZapCbKoro npouecyaabHOro 3akoHoaBCTBa B Ya-
CTMHi pO3MEeXYBaHHA MOHATb «OpuriHan» i «Konia enek-
TPOHHOrO /I0Ka3sy», a TaKOX Y YacTUHi NOCBiAYEHHS Komik
€NeKTPOHHUX Jj0Ka3iB. BUCHOBOK ekcnepTa B rasysi npaea
3a CBOEIO MPaBOBO NPUPOAOHD He € 3aC0O0M [J0Ka3yBaHHH,
MOro BUKOPUCTAHHSA MAE OGMEKEHHS B YaCTUHI NUTaHb, L0
MOXYTb 6YTU HMM BMpilleHi. Takmi BUCHOBOK He 10BOAMTb
neBHi 06CTaBMHM CMPaBM, a CMPAMOBAHUIM HA BU3HAYEHHS
NMTaHb 3aCTOCYBaHHA HOPM MpaBa, He Makuu NpU LibOMY
03HaK 060B’A3KOBOCTiI Ana cyay. Y 3B’A3KY 3 UMM MOCTaE
NUTaHHA NPO AOLUiNbHICTb pO3MilLeHHA BiAMOBIAHMX HOPM
y rnaei nNpo JoKa3W i [oKalyBaHHA B roCnojapCbKOMYy
npoueci. IHwi npo6nemn peanisauii NpaBa Ha KacauivHe
OCKapyKeHHS, BM3HAYEHHA 3MiCTy MOHATb, O BMKOPMUCTO-
BYIOTbCA B MpoLecyalbHOMY 3aKOHOZABCTBi, CTAHOBAATb
OKpeMi HanpsamMK NoAasblUMX HayKOBUX PO3BiZOK.
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