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NMPAaKTUKHN Ta HAYKOBO-MeTOoANYHE 3a6e3neyeHHs

HaABHOCTI CTaHy BariTHOCTi (6e3 KOHKpeTM3aLii i TepMiHy)
Ta AUTMHM NEBHOrO BiKY (He3a/IeXKHO Bif CTadiM KpUMiHab-
HOro npaeocyazs);

- MeX iCMMTOBOro CTPOKY, AKUM MaE 3anexatu Big
BMAY Ta TEPMiHYy NMpU3HAYEHOro NoKapaHHA, nepeabayaTu
MOX/IMBICTb MOr0 KOperyBaHHA BifmnoBiAHO A0 MoBeAiHKM
3acy/ZKeHoi 0cobu nig vac BUNpoGyBaHHS;

- KOHKpeTM3auii He smwe cneuiasbHUX 060B’A3KiB,
NoB’ A3aHMX i3 JOr1910M Ta BUXOBAHHAM AMTMHM, a M MEBHUX
3arasibHMX 3060B’fA3aHb, WO CTOCYTbCS CMNOCOBY KMUTTA
3aCyXKeHOT XiHKM, NoBeAiHKM B CyCMi/IbCTBi, L0 A03BOIUTb
34iMCHIOBaTU 6iNbl YiTKMIM KOHTPO/Ib 3a AOTPMMAHHAM
3Bi/IbHEHOI 0CO6O0 iHTEpeCiB AUTUHM;

- XapaKTepy CyZl0BOro pilleHHA 3a HafABHOCTi 3aKOHO-
[aBuMx MigcTas, Wo nepeabavac Moro daKyabTaTMBHICTb
i nepLoYeproBiCTb OLiHKM CyZJOM BUKOHAHHSA 3acCy/KEHO
0cob0t0 cneliasibHMX 3060B’A3aHb (MOPIBHAHO i3 iHWKMMMK
060B’A3KaMM);

- MpaBOBMX HacANigKiB BiAGyTTA iCNMMTOBOro CTPOKY,
a/IbTEPHATMBHICTb AKMX HE Ma€E NepejbayvaTi HanpaB/eHHSA
3acyZKeHoi B MicLia no36aBsieHHsA BONi ANnA BiaOyBaHHSA Npu-
3HAYeHOro Cy10M NMoKapaHHA (TMM 6iflbLu 63 MOXKIMBOCTEN
3apaxyBaHHSA B CTPOK BiZl0yBaHHA NOKapaHHA Yacy, MpoTAroM
AKOro 3acy/KeHa He BiZibyBasia MOKapaHHs).
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AKTYANbHI MUTAHHA BUSHAYEHHA POAOBOIO OB’EKTA
3/104UHIB NMPOTU NPABOCYAAA

Cmammio npucssqyeHo OUCKYCIlIHUM NUMAHHAM, fKi
maromb Micye wodo po3yMiHHA i BU3HA4YeHHA podoB8020
06’ekma 3/7104UHi8 npomu npasocydda ma o6’ekma 3J10-
YuHig, nepedbayeHux cm.cm. 371 - 373 KK YkpaiHu, Aki
BYUHIOIMbLCA C/IYK608UMU 0COBAMU NPABOOXOPOHHUX Op-
2aHis y npouyeci 30ilicHeHHsA npasocydos, ma Ha ix niocmasi
HadaHHA wWAxig nodasbwo20 BOOCKOHA/IEHHA YUHHO20
3AaKOHY NPO KPUMiHA/IbHY 8iOnosioasibHiCMb.

Knroyosi cnosa: npasocyoos, kKaacugikayis, cucmema
3/104UHiB, podosuli 06’ekm 3/104UHIB, cy6’ekmu 30iliCHeHHS
npasocydosA, npouyecyasibHa Oif/IbHiCMb, MJIYMA4YeHHS.

CmambA nocsAweHa OUCKYCCUOHHbIM 80NPOCAM, KO-
mopble UMerm Mecmo KacameJsibHO NOHUMAHUA U onpe-
desieHus podoso20 0bveKkma npecmynsieHul npomus npa-
socyous u ob6vekma npecmynseHul, NpedycMOMpPeHHbIX
cm.cm. 371 - 373 YK YKpauHbi, Komopble cosepuaromcs
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The article is devoted to debating the issues that are
taking place regarding the understanding and definition
of a generic object of the crime against justice and the
object of crimes under art. 371 - 373 of the Criminal
Code, committed by law enforcement officials in the
administration of justice and on their basis to identify
ways to further improve the law on criminal responsibility.

Keywords: justice, the classification system of crimes

IIIBAEHHOYKPATHChKHH

30

ITPABHHUYHUH YACOITHUC



generic object, the subjects of the justice procedural
activities interpretation.

3HaYyLiCTb 3aXMCTY CYCMiIbHUX BiJHOCKH (LiiHHOCTEM i
6n1ar), SKi BUHMKalOTb Y Npoueci 34ilMcHeHHs npaBocyaAas,
06YMOB/IOIOTHCA HEOOXiAHICTIO TXHBOT OXOPOHM KPUMI-
Ha/IbHO-MPaBOBMMM 3acobaMMu 1 mMeTodamMu. BignosigHo,
MATaHHA WOAO BM3HAYEHHA Ta BAOCKOHA/IOBAHHA KpPUMi-
HaJ/IbHO-MPaBOBMX HOPM 3JI04MHIB MPOTW NPaBOCYAAA 3aBXKAN
€ aKTya/lbHUMM.

Y [OKTPMHi KpUMiHa/IbHOrO npaBa KJ/JaCM4YHO BM3Ha4a-
€TbCA, WO Nig pofoBUM (FPyNoOBMM) 06’ EKTOM CJlij, BBaxKaTh
06’€EKT, KM OXOMJIIOE MEBHE KOJIO TOTOMHMX ab0o OfHO-
pigHMX 3a CBOEK couiasbHO-NOMITUYHOI Ta €KOHOMIYHO
CYTHICTIO CYCNi/IbHWX BiAHOCUH, fKi 1 OXOPOHSAOTLCA EAMHUM
KOMM/IEKCOM B3a€EMOMNOB’A3aHMX KPUMiHaJ/IbHO-NPaBOBMX
HopM [8, 105]. Lle eanHuit 06’eKT ana neBHoi (0AHOPIAHOT)
rpynu 37104MHIB i € KpuTepiem ana knacudikauii Bcix 3/10-
YMHIB i KpMMiHa/IbHO-NPaBOBMX HOPM, AKi BCTAHOBJIIOOTb
BiAnoBiga/sibHiCTb 3a X BUMHEHHSA. Came LA Moro BNacTMBICTb
i € migrpyHTam gna nobyaosun Ocobmsoi yacTnHKU KK Ykpa-
iHm [6, 45; 7, 5]. He cnig ofHO3HAYHO CTaBUTUCA O TaKOro
nornaay. 34e6inbWworo 0CHOBHUM KpUTEpieM (nigcTaBoto)
WoZo Knacmdikalii 3/104MHIB i po3milleHHs ix y Bignosia-
HOMY pO3Jini € pofoBMI 06’€KT, MPOTE He Ti/IbKMU BiH OAMH.
30Kpema, o0 BYMHEHHSA 3/104MHIB NPOTM NpaBocyAAd, ne-
peabayeHux cT.cT. 371 - 373 KK YKpaiHu, To TyT, 3a3BMYaM,
npu BiAHECEHHi 1X 40 LbOro po3ainy, NpUYETHUM He TibKK
06’€KT, a 1 Cy6’ KT 3/I04MHHOrO NocAraHHA. O6rpyHTyBaHHSA
TaKoi no3uuii 6yna 3anponoHoBaHa Le LU.C. PalukoBCbKo:
«... CUCTEMY 3/I04MHiIB MPOTM NPaBOCYAAA B6AYAETLCA 6inbLu
NpaBM/IbHMM ByyBaTH 3a Cy6’EKTOM 3/104MHY. TaKui KpuTe-
pil f03BONSAE 6iNbl YiTKO BUABNATM OCOG/IMBOCTI OKPEMMX
rpyn 3/104MHiB, Kpalle 3’AcyBaTu CTyniHb iX CyCniNbHOT
He6e3neyYHoCTi M TOMy 6iNbl AeTasbHO A0CNIANTU OKPeMi
CKNaju 3/7104MHIB, AKi OXOPOHATbCA BKasaHMMM rpyna-
MH...» [7, 550-552; 14, 14-17]. Tomy cTBepAKyBaTtH, WO
npu nobyzaosi cuctemun OcobamnBoi YacTrHM KK YkpaiHu Ha
BiANOBiAHI po3A4inM NpMMMaETbCA [0 YBaru uLLEe poaoBUi
06’€KT - He 30BCiM NpaBMbHO (ZouinbHO). Takoi no3uuii
LOTpMMYtoTbCs M ydeHi M.M. AHgpywko, B.O. Maywkos,
[.LA. Apvwniok, B.l. Ocagumi Ta iHwi. OgHaK y Cy4yacHin
IOPUAMYHIM NiTepaTypi 3104MHKM NPOTH NPaBOCYAAA NOAiNeHi
3a/1eXHO Bifj 06’ €KTa 3/104MHHOMO MOCAraHHA, a BCTAHOBJIEH-
HA POAOBOro 06’ €KTa 3a3HaYEHMX 3/IOYUHIB MOXKE YABNATUCA
MpOCTOIO CMpaBoto, AIKa He NOTpebye BiANOBiAHMX HAYKOBMUX
nornagis i nigxoais. Hacamnepes, Hajawun BM3HAYEHHA
pofoBOro 06’eKkTa, HeOOXigHO NpUAINMTM yBary came no-
HATTIO «NpaBoCyAAA».

MpaBocyaas B YKpaiHi 34iMCHIOETLCA BUK/IOUYHO CYZIOM.
Haykot KprMiHanbHOro i KpMMiHasibHOro npouecyasibHOro
npaBa HajaHe MOHATTA «MNPaBoOCYAAs» Ta MOro T/lyMayeH-
HA. MONOXKEHHA WOA0 34iMCHEHHS NPABOCYAAS BUKJIIOYHO
CyZaMM 3aKpinieHo M Ha KOHCTUTYUiMHOMY piBHi (cT. 124
KoHcTuTyuii YKkpainm) i getanizoBaHo TaKoX y 3aKoHi YKpa-
Hu «Mpo cyaoycTpin i ctatyc cyaais» [15, cT. 5-7].

®yHKLia NpaBoCcyAAA B KpMMiHA/IbHOMY NPOBaAXKeEHHi no-
NArae B po3rnsagi i BUpilleHHi no cyTi npaBoBMX KOHMAIKTIB,
O BMHWMKAKTb Y CYCMiJIbBHOMY XMTTi 3 NPUBOAY BUMHEHHSA
3N104MHiB. i 3MiCT CTaHOBMTb PO3rnAa y CyA0BMX 3aCifaHHAX
KPUMiHaIbHMX MPOBaJKeHb i 3aCTOCYBaHHA BCTAHOBIEHWUX
3aKOHOM BWZiB MOKapaHb LWoA0 0Cib, AKi BUHHi Y BUMHEHHI
3/104MHIB, ab0 y BUNpaBAaHHi HEBUMHHMX. DyHKLiA npaBo-
CyAAA HaNeXMTb 0 OCHOBHMX KpWMMiHa/bHO-NpoLecyab-
HMX YHKLiM i € NigrPYHTAM TaKoi 3acaau KpuMiHaibHOro
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NPOBaZXEHHA, AK 3MarasibHiCTb, Ta HU3KM THLIMX 3acaj.

MpaBocyans sK dyHKUiS cyLoBOi BNaaM 34iMCHIOETHCA
He3asleXXHMMM Ta 6e3CTOPOHHIMM CyfamMn, YTBOPEHUMM
3rigHo i3 3aKOHOM. Y KpWMiHanbHOMY MPOBAaXKEHHi npa-
BOCYAAA 34iMCHIO0TL NpodeciiHi cyaai Ta, y BUSHAYEHMX
3aKOHOM BMMajKax, NPUCAXHI B pamKax BifnoBigHMX cy-
JOBMX mpoueayp.

BigMoBa B 34iMCHEHHi NpaBocyAAs He AOMYCKAETbCA.
Y LUIMPOKOMY 3HaueHHi Lie 03Havae, Lo Cy/joBa BJlaja B 0CO6i
CBOiX OpPraHiB - CyAiB - He MOXe YXMIMTMCA Bij 34iMCHEHHA
npaBoCcyAAsA B KpPMMiHa/lIbHOMY MPOBaAXeHHi. Y By3bKOMY
3HaYeHHi Le 03Ha4ae, LWo cya, AKoMY nigcyaHe BianosigHe
KpMMiHanbHe MpOBaXKeHHA, He Bnpasi BigMOBMTMCA Bij
CYZ0BOrO pO3rasjy M yxBajJE€HHS BiAnoBiAHOrO CyAoBOro
pilweHHs. Lli nonoxkeHHA 6a3ytoTbCA Ha TOMY, LLO PUCAMKLIA
CyAiB NOLWMPIOETLCA Ha BCi NPaBOBiAHOCMHM, LLO BUHMKAIOTb
y aepxasi (4. 2 cT. 124 KoHcTuTyuil YKpainuM) i Bunameae
i3 HM3KM 3acaj KpMMiHaNbHOro MpoOBaZKEHHA, 30Kpema
3aKOHHOCTi, piBHOCTi nepej 3akoHOM i CyZIOM, AOCTyny A0
npaBocyAnsA Ta 060B’A3KOBOCTi CyA0BMX pilleHb, 3abe3ne-
YEHHS NpaBa Ha OCKapXeHHs MpoLecyasbHUX pilleHb, Ail
um 6esgianbHocTi [4, cT. 124; 9, cT1. 30].

3Bakaroum Ha Lie, 06’ EKTOM 3/104MHIB NPOTM NpaBoCyAAA
€ NWLle 34iMCHeHHs npaBocyaana cyaoM. Tak, T.H. Jo6po-
BOJIbCbKa 3a3Havana: «3akoHOoAaBeLb BU3HAE, WO POAOBMM
06’ EKTOM YCiX 3/104MHIB, BK/IIOYEHUX Y 3a3Ha4eHy rnaBy KK,
€ NocsAraHHsa came Ha NpaBuJ/ibHe 3AiMCHEHHS NpaBoCcyAns
CYZOM...» [2, 144]. Ha Hawy AYMKY, NOCAraHHA Ha CyCni/ib-
Hi BiAHOCMHM He MoXKe BGYTW 06’EKTOM 3 TaKMM BY3bKMM
BM3HAYeHHAM LWOAO POAOBOro 06’€KTa 3/104MHIB NPOTH
npaBocyAAd i 3 UMM He MOXHa MoroauTmca. Y ue noHATTA
cnif BKNAZaTH GiNbll LUMPOKMI 3MICT.

MoHATTA «NpaBoCcyAAA> Y LUMPOKOMY 3HaYeHHi - Lie Aif/b-
HICTb He TiIbKM CyAay, ane 1 TMX opraHiB, ki cnpusaoTb cyay
B peasizauii 3aBAaHb i hyHKLiM, AKi NoKNaaeHi Ha npaBocy -
aa. BignosigHo, npaBocyaaa Ak 06’€KT KprMMiHanbHO-Npa-
BOBOT OXOPOHM BBAXKAETbCA MOHATTAM GiJibLL LUMPOKMM, Hix
npaBocyaaa AK cneundiyHni BUA AeprKaBHOI AiAbHOCTI,
AIKe 34IMCHIOETbCA TiSIbKM BUKJ/IOYHO CYZIOM, TO6TO 6yAb-
AKa [iANbHICTb, AKa CNpAMOBaHa Ha BUKOHAHHA 3aBAaHb i
yHKUIN, AKi cTOATb Nepe HUM. Lie fo3BoNAE BigHOCUTH 10
X YMcna: opraHu JOCy/J0BOro po3CAifyBaHHA, MPOKypaTypy
i opraHu Ta ycTaHOBM 3 MMTaHb BUKOHAHHA MOKapaHb. OTxe,
MOXHa CTBepAXYBaTH, L0: 3aBiJOMO HE3aKOHHi 3aTpMMaH-
HA, NpuWBiA, AOMalHiM apelT abo TPMMaHHA Mig BapTo
(cT. 371 KK YKpaiHu), NpUTArHEHHA 3aBiAOMO HEBMHHOMO
40 KprMiHanbHOI BignosiganbHocTi (cT. 372 KK Ykpainu),
NPUMYLLYBaHHA AaBaTh noKasaHHA (cT. 373 KK Ykpainu),
AKi nepeabayeHi KK YKpaiHu, nocaraioTb Ha BCTAHOB/IEHMM
NOPAZOK CYCNiNbHUX BiHOCKH LLOAO 3a6e3neyeHHs 34iMc-
HeHHA NpaBoCyAAA OpraHaMu KpMMiHaNbHOMO CYJ04MHCTBA,
a He Ha npaBocyaAas B3arani [2, 334]. BuknaseHe NonoxeHHs
noTpebye 3MiCTOBHOT aprymeHTaLii Ta po3’ AsCHEHHS.

Ha HeobxifHICTb AoAeprKaHHA TaKoi No3uLii BUSHAYEHO
B 3aKoHi YKpaiHu «Mpo AepKaBHWUIM 3aXMCT MNpauiBHMKIB
cyAy i NpaBOOXOPOHHMX OpraHiB». 3a3BMyaM, Lo KisbKicTb
NPaBOOXOPOHHWUX opraHiB B YKpaiHi € JOCUTb YUCIIEHHOIO,
L0 He MOXe He YCKIaJHIBATH X y3roxeHy AifabHiCTb, a
noZaHWM y UboMy 3aKoHi YKpaiHu nepenik npaBooXOpOHHMX
OpraHiB He € BMYEpraHWUM, KpWUTEpil e HanexHoCTi o
NPaBOOXOPOHHUX OPraHiB 3a 03HAKOK BMKOHAHHA MpaBso-
3aXMCHUX i NPaBOOXOPOHHMX (DYHKLiM € JOCUTH PO3MUTHM.
Y KoHuenuii pechopmyBaHHA KpMMiHaIbHOT HOCTULT B YKpaiHi
BM3HAYEHO CMCTEMY OpraHiB, fKy TpaAMuifiHO Ha3MBalTb
«NPaBOOXOPOHHMMW> - OPraHu NPOKypaTypu, BHYTPiLWHiX
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cnpas, CNy»6u 6e3neku, BilicbkoBoi CyK6M NpaBonopsaaKy
B 36porHux Crnax YKpaiHu, HalioHanbHe aHTUKopynLiliHe
6topo YKpaiHM, OpraHuM OXOPOHM AEePKaBHOIO KOPAOHY,
opraHu goxogis i 360piB, opraHuM i yCTaHOBM BMKOHaHHSA
noKapaHb, C/lig4i i301ATOpH, OpraHuW Aep:KaBHOro iHaH-
COBOr0 KOHTPOJII0, PUOOOXOPOHM, AeprKaBHOI N1iCOBOT 0XO-
POHM, iHWi opraHu, SIKi 34iMCHIOITL NPaBO3acTOCOBHI a6o
NpaBOOXOPOHHi beHKLl,Il [5; 10, 271; 13, cT. 2].

Takum nmxm, AKUM 6a3y<-:Tbc;| M Ha TOMy, WO cya, fK i
6YAb-AKUM IHIUMIM AepKaBHMM OpraH, He € CAMOAOCTATHIM i
He MOoXKe AiATM 6e3 B3aEMOAIT 3 iHLIMMM cneLliaii3oBaHUMM
JepKaBHUMM THCTUTYLIAMM, 30Kpema opraHamu J0CyJ0BOrO
po3cnifyBaHHA, AKi pO3CNiAyoTb KpMMiHa/IbHi MpoBaKeH-
HA Ta HanpaBAATb iX O CYA0BOro po3raagy, Ta TuX, AKi
BMKOHYIOTb CYZ0Bi pilleHHA.

06’ eKTMBHICTb, CrpaBeA/IMBICTb i 3aKOHHICTb 34iMCHEHHS
npaBoCyAAA He MOXe OyTH 3abe3neyeHa, AKLLO NpaLiBHMKM
LMX OpraHis 6yayTb AiATM HE3aKOHHO BHAC/iZ0OK Henpaso-
MipHOro Bn/MBY Ha Hux. OTKe, npaBocyAasa AK (yHKUisA
JepKaBu, Xo4a M 34IMCHIOETLCA BMKJ/IOYHO CyAamM, ane
3a6e3nevyeTbca NpaBM/IbHOK PO6OTOK (MOPAAKOM AiAsb-
HOCTi) crneuianbHMX NPaBOOXOPOHHMX OpPraHiB.

3aKOHHICTb i cnpaBeA/MBICTb MpaBoCcyAAa HanpsaMmy
3a/IeXMTb BiJ 3ab6e3neyvyeHHA NpaBu/bHOI AiANbHOCTI LMX
opraHis Towwo, wo BpaxoBaHo B KK YkpaiHu, ge B po3gini
XVIII «3n04nHM NpoTH NpaBocyaaA» po3MilleHi HOpMH, AKi
nepeab6avaloTb BiANOBiAaIbHICTb 32 NOCAraHHA Ha HOpMaJsib-
HY AiANbHICTb TaKOX OpraHiB MpoKypaTypu, BHYTPILIHiX
cnpas Towo. AKWO BUXOAWUTU 3 HaBEAEHOro, TO MOHATTA
«NpaBoOCYAAA» 3HAYHO PO3LUMPIOETLCA, OCKi/IbKM 3rigHO 3
HMM NPaBOOXOPOHHi OpraHu nopAga i3 cyJ0BUMM OpraHamm
YTBOPIOOTb CUCTEMY OpraHiB npasocyaas [12, 525]. Takum
UYMHOM, NPaBOCYAASA 3A4IMCHIOTb HE TiZIbKM CYZM, a M OKpeMi
NPaBOOXOPOHHi OpraHu, fIKi He € opraHamu NpaBocyAAs, a
CNpUsAOTb MOro 06’€KTMBHOMY i 3aKOHHOMY 3ZiMCHEHHHO.
Tak, M. |. baxkaHoB 3a3HauuB: «/liAnbHICTb OpraHis Ai3HaH-
HA, cniagcTsa i NPOKypaTypM, AKa He € NPaBOCYAAAM, a vwe
CnpsAMOBaHa Ha CMpMAHHA MOro 34iMcHeHHt...» [1, 10].
BignoBigHoO, poAoBMM 06’ EKTOM 3/104MHIB NPOTKU NPaBOCYAAA
yyeHi Ha3MBaloTb BiAHOCHHM Y cpepi HOpMabHOT (3aKOHHOT)
AiANbHOCTI: CyJOBMX OpraHiB; opraHis 40Cy0BOro po3caigy-
BaHHs, MPOKYPaTypH; OpraHis, siKi 34iMCHIOIOTb BUKOHAHHS
yXxBaJi, MOCTaHOB, BMPOKiB, THLUIMX CYAOBWUX pilleHb i Npu-
3HayeHux nokapaHb [3, 381]. Ha aymky A.l'. MapTipocsHa,
HeMae niacTas BiJHOCUTU NPaBOOXOPOHHI OpraHM 0 OpraHis
npasocyanA. OTOTOXHEHHA MOHATb «OpraHW NpaBocyAAn»
i «NpaBOOXOPOHHi OpraHW» He € NpaBWJ/IbHUM, OCKiNbKM
X 3micT BigMiHHMM [11, 268-273]. Lle niatBepaxyeTbCa 1
3aKOHOZAaBY0, Y 3aKoHi YKpaiHu «[po AepKaBHUM 3axmCT
npauiBHMKIB Cyay i TPaBOOXOPOHHUX OpraHiB» MAeTbCA Npo
3aXMCT «MNpauiBHMUKIB cydy i MpaBOOXOPOHHUX OpraHiB»,
TOGTO CyJOBi OpraHM He OXOMJIIKTbCA NMOHATTAM MpaBo-
OXOPOHHMX OpraHiB. Y4YeHi aprymMeHTylTb CBOK MO3MLi0
TUM, L0 KOHLIeNUiA, 3rifHo 3 AKOK NPaBoCyAASA - BUKIOYHO
Cyfi0Ba AifiNIbHICTb, He Y3roZXKyeTbCA 3 KpUMiHaibHO-Npa-
BOBMMM HOpMamMu YnHHoro KK YKkpainu, ae y BignosigHomy
po3aini 0co6MBOT YaCTMHM BiNbLLICTb HOPM - Lie HOPMM, AKi
nepeab6ayaloTb BiANoBifaNbHICTb 32 NOCAraHHA Ha NpaBu/ib-
Hy AifanbHICTb He cyAiB, a iHwWKMx opraHiB [12, 527]. Ha3ga
po3giny «3104MHM NPOTM MPaBOCYAAA>» € Oifibll BY3bKOIO,
Hi}X 3MiCT KpMMiHa/IbHO-NPaBOBMX HOPM, fIKi pO3TallOBaHi
B HbOMy. BignoBigHo Ao uboro 3104MHK, nepepbayeHi
cT.cT. 371-373 KK YKpaiHu He BM3HayaloTb KOHUeMLito
NpaBOCYALSA, TOMY OCTAHHE M HE MOBMHHO Y3roJ»KyBaTUCh 3
KpMMiHanbHO-npaBoBMmMKU Hopmamm. KoHuenuia npasocyan

BM3HAYaETbCA Hacamnepes KoHcTuTyuiero YKpaiiu, Aka Mae
BULLY IOPUAMYHY CMATY, Ta iHLWIMMM 3aKOHaMM, BianoBigHO,
Hopmn KK YKpaiHu, aki peryntotoTb BignosifasbHiCTb 3a
nocAraHHA Ha NpaBoCY/AAA, NMOBMHHI y3roZKyBaTUCh 3 KOH-
uenuieto npaBocyaan B YKpaiHi.

Taka cynepeuyHicTb, BUX0AAYM i3 3a3Ha4YEHOr0, NONIArae
He Ti/IbKM B TOMY, LIO MM MA€EMO CnpaBy 3i cneumdiyHumu
[lepKaBHMUMM OpraHamu, a My TOMy, LLO Lii OpraHuM maroTb
AK CNiNbHi, TaK i pi3Hi ANa HUX MeTy, 3aBAaHHA Ta DYHKLI.
Hanpuknag, npouecyanbHa AifNbHICTb opraHiB A0CyA0BO-
ro po3cnigyBaHHA MonAra€ B po3cnifyBaHHi KOHKPETHWMX
KpMMiHa/IbHUX NPOBaJKeHb, TO6TO B CNPUAHHI 34iMCHEHHS
npaBocyaaa. CyaM npusHayaloTb MoOKapaHHA 0cobam, AKi
BYMHMIM 3/104MH, TOBTO BMKOHYIOTb CyZ10Bi (DyHKLiT, a op-
raHu 3 NMTaHb BUKOHAHHA NOKapaHb, AKi BUKOHYHOTb CY/0Bi
BMPOKM, PillE€HHA, MOCTAHOBM Ta yXBa/M, peanisyloyum TUM
CaMWM 3iMCHEeHHS NpaBocyAas.

OTKe, 3 ogHOro 60Ky, nig poAoBMM 06’€KTOM Cnif pos-
rnazaTy HopMasibHe (3aKOHHe) DYHKLiOHYBaHHA AeprKaBHUX
OpraHiB Ta pi3Hy 3a pofOM i XapaKTepoM AifNbHICTb TXHiX
NIAHOK AIK KOMMNEKC TaKMX MpeAcCTaBHMKIB (OpraHuW Jocy-
gosoro po3scnigysaHHA: OBC, CBY, npokypaTypu, opraHu
BMKOHaHHA NMoKapaHb Towo). 3 iHworo 60Ky, 3aBioMO
He3aKOHHe 3aTpUMMaHHA, NpMBIA, AOMALLHiM apewT a6o
TPUMaHHA NiZ BapTOl, NPUTATHEHHA 3aBiJOMO HEBMHHOIO
[0 KpUMiHa/IbHOT BiAN0BiJasIbHOCTi, NpMMYyLLYBaHHA AaBaTh
MoKasaHHs, BYMHeHi no3a cdepu 34iMCHEHHA CyA0M NpaBo-
CyAnA, 3aBaxaloTb BUKOHaHHIO 3aBJaHb, AKi CTOATb nepej
NpaBoCyAAAM, CTBOPHOYM HEMOXK/IMBUM YU YCKNAJHEHUM
CYAO0BMI PO3raag KpUMiHa/ibHMX CrpaB abo 3BOAMTL HaHi-
Bellb pe3ynbTaTh Li€l AgianbHocTi. Y BCix nogibHoro poay
BUMaAKax, AiK i ToAi, KoM 3/104MH CNpAAMOBaHMM 6e3noce-
pefHbO NPOTU AiANbHOCTI CyZy, NpaBOCYAAA He [OCArae
CBOET METM, MOro 3aBAaHHA 3a/IMLLIAKTLCA HEBUKOHAHMMM.
B6avaeTbcs, WO came LA 06CTaBMHA CXMAE 3aKOHOAABLS
Ha3BaTH Ui 3/104MHU «3104MHM NPOTM MPaBOCYAAsA>», X0o4a
6e3nocepeHbO NPOTU AiANbHOCTI CyAy CNpAMOBaHa MeHLLA
X YacTuHa.

Hazatoum B13HaYeHHA pofoBOro 06’ €KTa 3/104MHIB NPOTH
npaBocyAAs, 3aC/lyroBye Ha yBary HaM6isibLu nolmpeHa ToY-
Ka 30py, L0 POZIOBMM 06’ EKTOM 3/104MHIB Y chepi C/yK60BOT
AiANbHOCTI €: HoOpMasibHe (DYHKLIIOHYBaHHA OpraHiB ynpas-
NiHHA He3anexHo Big dopm BracHoCTi. | AKwWo, Bigxoaaum
BiZ, TOro iCTOTHO Baxk/MBoro akTy, WO OpraHu, AKi BUKO-
HYIOTb 3aBJaHHS NPaBoCcyAAn (AK HEBif’ EMHMIA KOMMOHEHT
pOZ0BOro 06’eKTa 3/104MHIB npoTH npaBocyaas), € 0CO6u-
BUM «MEXaHi3MOM», Ha AIKMM MOKNAZEHO BMKOHAHHSA CYTO
cneundiyHnx DYHKLIM, TO MOXKHa CTBEPAXKYBATH, IO BOHM
TEX € NEBHOK YaCTUHOIO (N1aHKOI) AEepyKaBHOro anapary.

O6r'pyHTOBYHOYM BM3HAYEHHSA, WO POAOBMM 06’€EKTOM
3/104MHiB NPOTU NPABOCYAAA € BCTAHOBJ/IEHUI 3aKOHOM MO-
PAZLOK AiSNbHOCTI MOro opraHis, To TUM CaMUM € NigcTaBu
3a3HauYMTH, WO Ui 3/I04UHM € Pi3HOBUAOM (JYKe BaXK/IMBUM)
OKPEMMX 3/I04MHIB MPOTM NPaBOCYAASA, @ B CUY CMibHOC-
Ti 06’€KTa € M NiACTaBU 4N1A BUAIIEHHA LUMX 3/104MHIB B
oKpeMuit po3ain 0co6mBoi YacTHM KK YKpainu 3rigHo 3
HayKol KpuMiHanbHoro npaea. lMigctaBamm AnA 3a3Hadve-
HOro € M TOM (haKT, L0 POAOBMM 06’€KT (K 3a3Hayanocs)
BCiX 3/104MHiB, AKi nepeabayeHi po3ginom XVIII Ocob6amBoi
YacTuHM KK YKpaiHu «3104MHM NpOTM NpaBoCy A4S >, HE MA€E
cninbHMX 03HaK. OTKe, po36iXKHOCTi NO/IAralTb He TiNIbKKU B
TOMY, O B LibOMY pa3i MM MaEMO crpaBy 3i cneumndiyHmMm
npeAcTaBHUKaMM (Cy6’€KTaMM) OpraHiB AepkaBHOT Bnaau
(aocynoBe cniactBo Towo). Y pisHMX cdepax AiAnbHOCTI
OpraHiB KpMMiHa/IbHOrO CyZJ04MHCTBA 3aKOHO4ABELIb MOXE
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3axMLLUATH BiJ 3/I0MMHHUX MOCAraHb i iHIWKMIM YCTaHOBAEHUM
3aKOHOM MNOPAAOK AiANbHOCTI AepaBHUX OpraHiB Ta ix
npefCTaBHUKIB, B AKMX € AeLLo CnisibHe, Ta NOEAHYE iX pa-
30M AIK 06’ €KT 3/I04MHHOMO NMOCAraHHA B NPOLECi 34iMCHEHHA
npaeocyaas.

Ha HeobxigHicTb Takux 3miH 3a3Haumam 1 C. C. AueHko
Ta €. B. ®eceHKo, HaZalouYM NOHATTA POAOBOro i BUAOBMX
06’€KTIB 3/104MHIB 3 ypaxyBaHHAM 0COG/IMBOCTEMN CY6’EKTIB
CyCniNbHUX BiAHOCKMH, MPOTM AKMX CNPAMOBaHi 3/104MHU
3a3HayeHoro BuUAY, UiHHOCTeM i 6nar, AKi Hanexartb UMM
cy6’eKTaM Ta AKMM MOKe BYTM 3anodisiHa WKoza. 30Kpema,
MOXHA BUAINWAM TPU FPYyNM Takux Cy6’eKTiB: 1) 0cobu aK
yYaCHMWKM abo iHLWi Cy6’EKTU KpMMiIHAIBHOMO UM LMBI/IBHOrO
npouecy; 2) opraHu JoCyZlJ0BOro po3C/lilyBaHHsA, NPOKypaty-
pu, Cyay 3arajabHoT topuUCaMKLiT; 3) nigpo3ginv JenaptameH-
Ty NeHiTeHuiapHoi cyk6u YKpaiHu. Takox 6yn0 BuaineHo
pi3HOBMAM LiHHOCTEN i 6/ar, AKi HanexaTb nepesiyeHnM
Cy6’€KTaM, 3riHO 3 AKMMM M KNnacudikyeTbea 6esnocepes-
Hi 06’€eKT. OAHAK 3 pO3BMTKOM HaLioHa/IbHOrO 3aKOHOAAB-
CTBa BMHMKAE HEOOXiHICTb iHLWOro, AeLlo KapAMHaIbHOro,
BM3HAY€HHA POZIOBOro 3/104MHIB MPOTM NpaBoCcyAAA. Taknx
nornagis gotpumyetbes M C. Kyamid [10, 59-60], akui go-
BOAMTD, LIO 3@ 3a3HAYEHOK KOHLemUieto, AKa npuiwaa Ao
Hac 3 pafAHCbKMX YaciB, rOBOpAYM i NPO 3aBiJOMO HE3aKOHHi
3aTpMMaHHA, NpMBiA, AOMALLHIM apewT abo TpUMaHHA nij
BapToto (cT. 371 KK YKpaiHu), i npo npuUTArHeHHA 3aBigoMo
HEBMHHOIro A0 KpWMiHanbHO1 BignosiganbHocTi (cT. 372
KK YKkpainu), i npo npMMyLLIEHHA JaBaT nokasaHHA (cT. 373
KK YKkpaiHu), aHi *XO4HMM CNOBOM He 3raZyeTbcA Npo no-
Teprninoro M nopylueHHs Moro npas i cBo6oa. BignosigHo
[0 cT. 3 KoHcTuTyuii YKpaiHu NtoauHa, il KuTTS M 340poB’a
BU3HalOTbCA B YKpaiHi HAMBMLLOK COLiasbHOW LiHHICTIO.
Came ToMy, Ha MOro AyMKy, Taka Kiacudikauisa 3 yKasaHux
MPUYMH HEe € LiIKOM NPUMHATHO. MpU LbOMY M03a yBaro
3a/MWalTbCA MUTaHHA, AKI NoB’A3aHi 3 Kiacudikauieto
Cy6’€eKTiB 3/104MHIB Li€i KaTeropii, TMM nave, WO 3aKo-
HozaBelpb He Aae B KK YKpaiHu BMUepnaHoro M 4iTkoro ix
BM3HAYEeHHA, 0COB/IMBO B KOHTEKCTi cneliasibHOro cy6’exkTa,
a Bigcunae Ao iHWKMxX ranysen npaea. HeobxiaHicTb GinbLu
4iTKOT NobyaoBu cuctemm 0co611BoT YacTrHM KK YKpainu
TYT He6e3niACTaBHO Ta NOCTiIMHO 06roBOPIOETLCA M AMCKY-
TyeTbcA. TOMy € HEOOXiAHICTb BU3HAYEHHA YiTKOCTi came
CMCTEMM 3/104MHIB, AKi NOCAraloTb Ha OAMH POAOBUM 06’ KT,
y AKiM CKlaam 3/104MHIB 06’ €AHaHi B OKpemi po3ainum (rpynm)
3a 03HaKaMM CMiJIbHOCTi 06’€KTa i TiNbKM. YHaCNiOK topu-
AMYHOMO aHanisy 06’eKTUBHOrO (PaKTy-LIKOAM, 3anoAiaHOol
3/104MHaMM, YBAXKAEMO MPaBM/IbHMM i HEOOXiAHMM BUAiNEH-
HA OKPEMMX 3JI04MHIB CaMe B OKPEMMI PO3in 3/104MHIB i3
YiTKMM YABJIEHHAM NPO iX 06’ €KT. Take BMPilLeHHA NMTaHHA
HaM6iNbLl TOYHO BifoGpakae CTaH peyen, A0AATKOBO Mig-
KPec/Iloe iX peasibHy He6e3neKy A/1A CyCnisbCTBa M peanbHy
CMpAMOBaHICTb NPaBOBOT OXOPOHM BiANOBiAHUX CYCNiNbHMX
BigHOCKH [1, 5-18]. Mpo HeobXiAHICTb TaKMX 3aKOHOAABUYMX
3MiH CBiZYMTb i TOM (DaKT, WO B OpraHax 34iMCHEeHHSA NpaBo-
CyAAA He MOXYTb BUMHATUCA TAKOX 1 THLLT 3/104MHM, TAKOXK i
cny608i. Lji opraHn nokankaHi 3a6e3neymTn 06’ eKTUBHY i
3aKOHHY AifANbHICTb CyAiB y Npoueci 34iMCHEeHHA NpaBoCcyA-
A, TOMY MOPYLUEHHA iX Aif/IbHOCTI MOPYLIYE M AiANbHICTb
CYA0BMX OpraHiB, fiKi 34iMcHI0OTb npaBocyaad. Y LboMy
acneKTi opraHu, AKi NpuYeTHi A0 34iMCHEHHA NpaBocyAAas,
X KpMMiHa/IbHO-NPaBoOBa OXOPOHa O6rPYHTOBAHO 3HaMLUIA
BTiNIeHHA 3aKoHoAaBLeM y po3aini XVIII OcobimBoi YacTMHK
KK YKpaiHu, ane He Ha AOCTaTHbOMY piBHi.

3 iHworo 60Ky, cepes y4YeHWX i Hagani TpMBaloTb AMC-
KYCiT WoA0 WAAXiB YAOCKOHANEHHA AiANbHOCTI Bi4NoBigHWX

MpoTnAia 3104MHHOCTI: NnpobaemMun

NMPAaKTUKHU Ta HAYKOBO-MeTOgNU4YHE 3a6e3neyeHHs

opraHie y npoueci 3ailicHeHHsi NpaBocyaad. BearkaeTtbcs,
L0 HeAOoUi/IbHO po3AinATU Ler po3din Ha ABa Nigposainm.
Hacamnepeg yBaru notpebye nogasblue BLOCKOHANEHHA
CaMoro MoHATTA «MNpaBoCyAAfA», a He poAoBOro 06’eKTa
LbOro po3sfiny, fKke He NOBMHHE MaTW LUMPOKE Ta BY3bKe
TPaKTyBaHHA.
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