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MICHE AJIMIHICTPATUBHOI ITIPOLIEAYPHU B CTPYKTYPI [IPABA
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Hayionanvna axademis enympiwnix cnpas, niowa Conomancoxa 1, m. Kuis, Yxpaina
sergeibratel@bigmir.net

VY crarTi po3mIAaEThCS MUTaHH BU3HAYEHHS MICIIS aIMIHICTPATHBHOI IPOLIEYPH B CTPYKTYpI IpaBa, a TaKOX pi3Hi
MOTJLSIIM BUCHWX HAa HEOOXIJHICTh yJOCKOHAJIEHHS perjaMeHTanii Ha 3aKoHojaBuoMy piBHI. Takox y crarTi
aHATI3y€eThCs MPAKTUYHHUI JOCBiA 11040 (GYHKIIOHYBAaHHS aIMiHICTPaTHBHO-IIPOIICYPHOTO MpaBa sIK 3aco0y
peasizailii KOHCTUTYIIHHUX MTOJOXKCHb.

Kniouosi cnosa: aominicmpamusna npoyedypa, aOMiHICmpamueHi npasosioHOCUHU, NPOBAONHCEHHS, I0PUOUYHULL npoYec.

MECTO AIMAHUCTPATHBHOM MPOLEAYPHI B CTPYKTYPE ITPABA
Bparens C.I.

Hayuonanvnas axkademus enympennux oen, niowaov Conomernckas 1, e. Kues, Ykpauna
sergeibratel@bigmir.net

B crathe paccmarpuBaroOTCS BOIPOC ONpeeleHHs aJIMHHUCTPAaTUBHONW HPOIEAypHl B CTPYKType IpaBa, a TaKkKe
pa3IHYHBIC B3IVIIBI YUCHBIX HA HEOOXOANMOCTh €€ PeriJaMeHTAIlM Ha 3aKOHOJATeJIbHOM ypoBHeE. TakKe B cTaThe
QHAIN3UPYETCsl TPAKTUUECKUI ONBIT (YHKIMOHMPOBAHMS aAMUHUCTPATHBHBIX IPABOOTHOLIEHWH KaK CpEeACTBa
peanu3anuy KOHCTUTYLIMOHHBIX ITOJIOKEHUM.
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PLACE OF ADMINISTRATIVE PROCEDURES WITHIN THE LAW
Bratel S.G.

National academy of internal affairs, area Solomyanska 1, Kyiv, Ukraine
sergeibratel@bigmir.net

The article examines the definition of a place in the structure of the administrative procedure law and different views
of scientists on the need to improve regulation by law. The article analyzes the experience on the functioning of the
administrative and procedural law as a means of implementing constitutional provisions. Background is that today the
Ukrainian lawmakers are trying to create a better system of administrative procedures within the reform of the legal
system. Providing administrative services as an indicator of the democratization of public relations needs
improvement due to the need to strengthen the relationship between the executive and citizens - the main subjects of
the administrative and legal procedures. In contrast to the conceptual approach of the Soviet command system, where
the main role assigned to the state, now dominated by the needs of citizens. Administrative Services is the essence of
administrative procedures, principles which currently underdeveloped. Given the fact that the administrative
procedural law of Ukraine is the least developed, is extremely important in the management of the implementation of
rational and democratic administrative procedures.

The purpose of the article is to determine the specific location of administrative procedures in the structure of law
through the analysis of the legal framework of administrative reform.

Made conclusions is that the administrative process by its very nature is intermediate, including its structure elements
such as administrative proceedings stage of the proceedings, stages and procedural steps. Administrative procedures
today provide a framework within the rights, freedoms and responsibilities of citizens within the powers of public
administration and provide oversight of the performance of their functions. The procedure is the element that unites
consistent level of administrative proceedings, the logical conclusion of the administrative procedure and an
administrative act which concludes on the basis of the administrative proceedings. Place the administrative procedure
defined by the following characteristics: a special public nature and of possible; normative character, due to the fact
that the administrative process is regulated by administrative law expressly regulate the activities of authorized
agencies and officials; individual character; lack of administrative matters in dispute; stages; clear focus on balancing
the rights and responsibilities of citizens and authorities involved in public administration; a result that provides the
appropriate administrative act. Thus, the administrative procedure ensures the implementation of the right material
side, putting into practice the law through consistent actions, serving as a means of exercising the rights, freedoms
and legitimate interests in the legislative requirements.
Key words: the administrative procedure, the administrative procedural law, the proceedings, the legal process.

CporomHi  yKpaiHCBKI ~ 3aKOHOJABIII  HaMararoThCS  CTBOPUTH  JOCKOHAJIy CHCTEMYy  peami3artii
aJMIHICTPAaTUBHUX TPOLEAYp Yy Mexax pedopMyBaHHS TMpaBOBOi CHUCTeMH. HanmaHHS aaMiHICTpaTHBHUX
MOCIYr SIK 1HIMKATOp JEMOKpaTu3alii CYCHUIBHMX BIAHOCHH MNOTpeOy€e BIOCKOHAJICHHA Yy 3B’SI3KY 3
HEOOXITHICTIO 3MIITHEHHS B3a€EMO3B 3Ky MiXK OpraHaMH BHKOHABYOI BJIaJHW Ta TPOMAISTHAMH — OCHOBHUMH
cy0’€exTaMu aJMiHICTPATHBHO-TIPAaBOBOI Mponeaypu. Ha BiMiHY BiJl KOHIENTYJILHOTO MiAXOY PasHCHKOT
KOMaHJJHOT CHCTEMH, JIe¢ OCHOBHY DOJIb BiIBOAWIM JAEPKaBi, CHOTOJHI MEPEeBaXalOTh MOTPeOM TpoMassiH.
AJMIHICTpaTHBHI TIOCIYTH € 3MICTOM aJIMiHICTPATUBHOI IPOIIEYPH, IPUHIIUITA SIKO1 ChOTO/IHI HEJTOCTaTHRO
po3pobieni. 3Bakalodyn Ha Te, 0 B aJMiHICTPAaTHBHOMY 3aKOHOJABCTBI YKpaiHW MpOLEAypHA YacTHHA €
HallMEHII PO3BUHYTOIO, HAA3BHUYAIHO BaXXIIMBUM € 3alpOBAKCHHS Y cdepi YNpaBIiHHS palioHalbHUX 1
JIEMOKPATHYHUX aIMiHICTPATHUBHUX TPOIEAY.

Mertor0 cTaTTi € BU3HAYCHHS KOHKPETHOTO MICI aIMiHICTPATUBHOI MPOIEIypHd B CTPYKTYpi MpaBa depes
aHaJi3 HOpMaTHBHO-NIPAaBOBOI 0a3u aIMiHICTPaTUBHOI peOPMH.

JociipkeHHsIM aMiHICTpaTHBHOI MPOIIeYPH 3aiiMaiucs Taki HaykoBIi, sik B.b. ABep’siHoB, M.1. Baiitum,
J.M. baxpax, B.A. boiinos, B.B. boiinosa, FO.I1. butsak, O.M. baanypka, E.®. /lemcrkuii, B.K. Konmakos,
C.®. Koncrarinos, O.B. Ky3smenko, [.M. Jlazaper, M.B. Jlommupekwuii, 1.O. Jlyroswuii, P.C. MenbHuK,
O.1. Muxkonenko, B.I1. Tumomyxk, B.K. IlIkapyma, O.B. SIkoBeHko Ta iHIIIi.

AIMIHICTpaTHBHI MPOLEAYPH € CKIAAOBUMH eleMeHTaMH pedopMyBaHHS OpraHiB BUKOHABYOI Biaau. Jlis
MOYaTKy BapTO PO3’SICHATH CYTHICTH 1 B3a€MO3B’S30K aJMiHICTPAaTHBHO-NIPABOBOI i€papxii Ta BU3HAYUTH
CYTHICTh aJIMiHICTPAaTUBHOI MTPOIETYPH.

CTpyKkTypy TpaBa BH3HAYalOTh SK TOOYIOBY TIpaBa, CIIOCIO opraHizailii Ta B3aeMOil HOTO €IIEMEHTIB.
OCHOBHMMH HOTO €eMEHTaMU € MaTepiallbHe Ta MpolecyalbHe MpaBo (3a cyOOpAMHALIEI0 B MPAaBOBOMY
peTyJIIOBaHHI), PEryJlsATHBHE i OXOpPOHHE IpaBO (3a (YHKIIIOHATLHUM MpPHU3HAYCHHSAM); MyOJidHe Ta
MIpUBaTHE TPaBO (3a MPEAMETOM 1 METOJOM TPABOBOTO pEryiroBaHHs). BiamoigHo mo miei ximacudikamii
aJIMIHICTpaTUBHE MIPABO € TAITy3310 MaTePialbHOTO MPaBa, SIKe BUKOHYE PETyJIo04y (YHKIIIO Ta 32 METOJJOM
peryJIoBaHHS XapaKTepU3yeTbcsd sK MyOniuHe mnpaBo. ToOTO (akTUUHO agMiHICTpAaTHBHA MpoLeaypa

FOpuouuni nayxu



59

BCTAHOBJIIOE MPOIECYaIbHUN XapaKTep peaiizalii HOpM ajMiHicTpaTuBHOro mpasa. [Ipu 1npomy Tpeba
3a3HAYUTH, 10 aJMIHICTpaTHBHA TMpoLEAypa — I CTPYKTYpOBaHA BiJIMOBIIHUMHU IPAaBOBITHOCHHAMH
ITOCITITOBHICTD JiH, sIKa PETYJIIOETHCSI HOPMaMH TIpaBa.

[IpaBoBa mpoueaypa — 1€ OCOOJMBHII HOPMATHBHO BCTAHOBJICHUH MOPSIOK 3IIMCHEHHS FOPUANYHOL
TISUTBHOCTI, CITPSIMOBaHOI Ha pealtizaiifo HOPM MaTepiaibHOTO IMpaBa i 3aCHOBaHWX HAa HUX MaTepialbHHUX
MIPaBOBiIHOCHH, III0 OXOPOHAETHLCS BiJl OPYIIEHb TPaBOBUMH caHKIliamH [ 1, ¢. 47-51].

[Ipomenypa BBakaeThCs MOPSAIKOM BUYMHEHHS i, HEOOXIMHWX /I BUKOHAHHA OYIb-IKHX CIIPaB,
BUpilIeHHs 3aBaHb. [1l070 nepkaBHUX OpraHiB MPOIEAYPH BU3HAYAIOTH CTail, TX 1L, MMiICTABH BUYMHEHHS
Ta B3a€MO3B’SI30K LUX Jild, crocobu ix odopmiieHHs W ¢ikcamii [2]. AnMiHICTpaTHBHY NpoLEAypy B
3arajlbHOMY MO)KHa pO3yMiTH sIK 0(pilliiHO BCTaHOBJICHUI mOpsaokK il [3, c. 577].

HeoOxigHo cka3zatu, 110 Hapasi 3aKOHOJABCTBO HE MICTUTh BH3HAYCHHS «aIMiHICTPATHBHA HPOLEAYPa»,
X04Ya W BHKOPHCTOBYE IIell TEpMiH TNl Yac BHUPIIICHHsS ITOAAaTKOBUX CIIOpPiB, TOMY IIpolemypy Tpeda
TPaKTyBaTH AK (POpPMANBbHO BHM3HAYEHI MOPSIOK Ta YMOBHM BUMHEHHS Jill yUYaCHHKaMH TpOIeCy Ha MEBHIN
cranii abo erami aaAMiHICTPaTUBHOIO MNpOLECY, Ha TEBHOMY 4YacOBOMY BIATHHKY IIOJO0 3a0e3MCUYCHHS,
BHPIMICHHS KOHKPETHHX aIMIiHICTPATUBHUX CIIpaB, CIIOCOOIB MPOIECyabHOTO O(GOPMIICHHS PO3TIISIY
crpaBH Ta ix Qikcarii.

CpOrojiHi aJIMIHICTpaTUBHE TPAaBO W aJIMIHICTPATUBHI MPOLEAYPH € HEBIITUIBHUMHU OJHMH BiJ OJHOTO
eJIeMEHTaMH, SKi BiT0OpaXkaroTh ABOEAMHY CTPYKTYPY, IO BTUTIOE, BIIOBITHO, (hopMy Ta 3MicT. DaKTHIHO
MpoLeaAypa € CTPYKTYpHUM O(GOPMIICHHSIM MPUHHATHX PilllEHb HOPM MaTepialbHOro mpaBa. Ha »xaib,
ChOTOJTHI BIJICYTHIA €IUHHMI HOPMATHBHO-TIPABOBHI aKT, KWW OW BpEryJIbOBYBaB NMUTaHHS Koaudikarii
3MIHCHEHHSI aIMIHICTPATUBHUX MPOTICAY].

[epmri KpokW Ha OUIAXY JO BH3HAYCHHS MICISI aJMIHICTPaTHBHOI TPOLEAYpH 3alUlaHOBaHI B MeyKax
aaMiHicTpaTuBHOI pedopMu. Y pe3ynbTaTi 3AiliCHEHHS agMiHICTpaTHBHOI pe)OpMH MOBHHHO BifOyBaTHCS
rmoctyrnose (hopMyBaHHs paIliOHATBHOTO MEXaHi3My ITyOJIIYHOTO YIPaBIiHHSA, SKAN JO3BOJIHUB OW iIBHITUTH
e(eKTHBHICTL peaiizamii BUKOHABUOI BJIAAM, MOKPAIIUTH il B3a€EMOJMII0 3 MICIICBHM CaMOBPSIYBAaHHSM,
3a0€3MeYUTH YIacTh TPOMAJCHKOCTI y (hopMyBaHHI Jep>KaBHOI MOJTITHKH.

Po3pobka mpoekTy AIMiHICTpaTHBHO-TIPOIEAYPHOTO Konuekcy Ykpainm (mami — Kopekc) crpsimoBaHa Ha
peatizamiro mojoxeHb Konctutyii YkpaiHu Ta BAKOHAHHS 3aBJlaHb aJIMiHICTpaTUBHOI pehopmu B YKpaiHi.
Kozekc mMoOBUHEH CTaTH «3arallbkHUM» HOPMATHBHO-TIPAaBOBHM aKTOM, SKHH 3alpOBaMTh SIKICHO HOBHH
piBEHb 3aKOHOAABYOI perjaMeHTallil MpoIeayp 30BHIIIHBO-YIPABIIHCHKOI MIsIIBHOCTI OpraHiB Biagu Ta
3aXHCTY NPaB 1 3aKOHHHX 1HTepeciB Qi3MYHMX 1 FOPHIUMYHKX OCi0 Y BiIHOCHHAX i3 JepkaBoto [4].

3BaKarouM Ha MaclITaOHICTh MEPETBOPEHb B aJAMIHICTpaTUBHIN cdepi Ta MMPOKUNA CHEKTP 3alIaHOBaHUX
3MiH y CHCTEMi yNpaBiliHHS, JOBOAWTHCS KOHCTaTyBaTH HEE(EKTHBHE BHKOHAHHS IIOJIOXKEHb 3TafgaHOro
JIOKyMEHTA, a TaKOX BiJCYTHICTh CUCTEMHOCTI i1 9ac MPUHHATTS HOPMATHBHUX aKTiB 1 BXKUBAHHS 3aXO0/IiB
moao X y3romKeHHS MiK co0oro. BapTro 3a3HaunTH, M0 aHAJIOTIYHO 10 MPOBAa/DKEHb Y CIpaBax, sKi
BUHHKAIOTh 3 3JIMIHICTPaTUBHO-TIPABOBUX BiTHOCHH, aJIMiHICTpaTUBHI MPOLEIYPH PETYIIOI0ThCs LIMBiTbHUM
MpoIeCyalbHUM KoJeKcoM YKpainu. Taki kareropii cmpaB poO3TISAalOThCA 3aralbHUMH CyAaMHd, Xoda
crneuudika po3ray IUX ClIpaB BUMarae CTBOPEHHsI HOBHX ITPABOBUX ()OPM, a TAKOXK HasBHOCTI BiINOBITHOT
kBawiikamii cyaaiB y it cdepi.

[Ipuiinsarrsa Kogexcy noBUHHE CTBOPUTH HAJIEXKHY IIPABOBY OCHOBY JUIS 3alPOBADKEHHS aAMIiHICTPaTUBHOI
IOCTHIIIT Ta 3iHCHEHHS MPaBOCY IS B aJMIHICTPATUBHUX CIpaBax i OyJe CIpHATH 3aXUCTy TpaB i cBoOO]
JIOJIMHA Ta TPOMAJSTHIHA, 3aKOHHUX 1HTEpECiB IOPUANIHUX OCI0 BiJ MOpYIIEHb i3 OOKY IepKaBU W OpraHiB
MICIIEBOTO CcaMOBpsiAyBaHHA. [IpomenypHi acmekTH yHpaBIiHCHKOI MiSUTBHOCTI 371e€01BIIOTO HE MAloTh
TAKOTO BHCOKOT'O CTyMeHs (opmaiizamii, Sk KpUMiHAIbHUHN, UUBUIBHUM YU HaBIiTh apOITpayKHUW mpolec y
cynoBiii cucremi. HailGinpmuii iHTepec BUKIMKAE PO3TIISLA MiCLs aAMIHICTPATUBHUX MPOLENYp Y CTPYKTYpi
YIPaBIiHCHKOI MiSUTPHOCTI, OCKUTBKH BOHM 3a0€3MeUyI0Th PETyJIOBaHHS BIAHOCHH MK OpraHamMH BIIaJH Ta
IpOMaJISTHAMH.

[Iponenypu B aMiHICTpaTUBHOMY TIpaBi, a caMme y cepi ImyOaiqHOTO YIIPaBIiHHS, € Jy’Ke PI3HOMaHITHUMH,
BINMOBITHO, BIIMIHHMM € CTYIIiHb BIUTUBY aJMIiHICTPATHBHO-TIPABOBHX HOPM Yy BCiX IMX cdepax. 3a
XapaKkTepoM IMPaBOBOTO BIUIMBY YNPaBIiHCHKI NPOLEAYPU B aJMiHICTPATUBHOMY TIpaBi MOYKHA TIOAUIUTH Ha
Taki TPyNU: HOPMOTBOPYI MPOLEHYpPH, MPOLEAYPH 3 NPUHHATTS 1HAMBIAyaJIbHUX akTiB YNpPABIiHHS Ta
JOTIOMIXKHI TIPOIIEYPH, 33 SKUMH HE MPUUMAIOTHCS YIPABIIHCHKI PIlIEHHS, TPOTE PEe3yJIbTaT JisIIBHOCTI 3a
UUMH TIPOLEeIypaMH MOXKE CTaTH OCHOBOIO JUIsi MHPUHHATTS pIMICHHS $SK HOPMATHBHOTO, TakK 1
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1HAMBIAyaJILHOTO TUIaHY. AJIMiHICTpaTUBHA MPOLElypa CTOCYETHCSI KOHKPETHOI 0COOM, BOHA CIIPsIMOBaHa Ha
3a0e3MeyeHHs pealizalii Ta 3aXUCTy MpaB, CBOOOA 1 3aKOHHUX iHTepeciB (Gi3MuHHX 0CiO, mpaB i 3aKOHHUX
IHTEpeciB IOPUANYHNX 0Ci0, a TAKOXK Ha BUKOHAHHS ITMMH 0CO0aMH BU3HAYEHUX 3aKOHOM O0OB’SI3KiB.

VY mpoekTi AIMIHICTPaTHBHO-TIPOLEIYpHOro Kojxekcy VYkpaium Bin 18 mnmmas 2008 p. MOHATTS
aJMIHICTPaTUBHOI ~ TMPOLEAYPH  OTOTOXKHIOEThCS 3  BH3HAYCHWM  3aKOHOJIABCTBOM  MOPSIAKOM
aIMIHICTPaTHBHOTO TIPOBADKCHHS, a aaMIHICTpaTUBHE IPOBADKCHHS TPAKTYETHCSA SK CYKYITHICTH
MOCIIZIOBHO 3/IHCHIOBAHMX aIMIHICTPATUBHUM OPTaHOM TMPOUEAYPHUX [iH 1 NPUHHATHX NPOLELYPHHUX
pilieHb 13 PO3rsAy Ta BHPIMICHHS aAMIHICTPATHBHOI CIpaBH, IO 3aBEPUIYETHCS NPUHHATTIM
a/IMiHICTPATUBHOTO aKTa Ta MOr0 BUKOHAHHSM [4].

Kopekc crnpsimoBanuii Ha peaizaiito cT.19 Koncturyiii Ykpainu, BiIOBIIHO 10 SIKOT OpraHH JIep:KaBHOL
BIIQJIM ¥ OpPTaHW MICIIEBOTO CaMOBpSAYBaHHs, iX MOcajoBi 0coOM 3000B’s3aHi MiSITH JIMIIEC HA MiACTaBi, y
Meax TIOBHOBa)KEHB Ta B CIoci0, mo nependayeri Koncruryriero Ykpainu Ta 3akoHamu YKpainu [S].

Busnauaroun Micrie agMiHICTpaTHBHOI MPOIETypH B CTPYKTypi IpaBa, OKpeMo Tpeda 3BepHYTH yBary Ha
aymky B.II. Tumomryka, sikuii BBakae, 10 aJAMiHICTPaTUBHY MPOLEAYPY BapTO PO3MISJAAaTH 4epe3 MPHU3MY
CIOPUIWYHOI TIPOLETYypH», SKY PO3YyMIIOTH SIK YpEryJhoBaHY NPAaBOBHMH HOPMaMH TOCIITOBHICTEH il
cy0’€KTIB MPaBOTBOPUOI Ta MIPABO3aCTOCOBHOI JiSIIBHOCTI, CIIPSIMOBAHUX HA JIOCSATHEHHS IEBHOTO IIPABOBOTO
pe3ybTaTy Ta CTPYKTYPOBAaHUX BiAMOBIAHUMH NPOLEAYPHUMH BiJHOCHMHAMH [0, c. 20].

AnMiHICTpaTHBHA MIPOIEAYPA € OJHUM 13 CIIOCO0IB peaizallii a/IMiHiICTPaTUBHOTO CYJAOYHHCTBA, TaK 3BAHOIO
dbopMorO, 110 Hagae MaTepialbHOMY MpaBy KOHKPETHOTO BHPaXEHHS. 3AIMCHEHHS CyJO0YMHCTBA 3
JOTPUMAHHAM yCiX HOro MPUHIMIIB MOXJIHMBE JIUIIE 32 YMOB BiIMOBIJHOT JETANbHOI MPOIeCyalbHOT
pernamenTartii. IligATBep/OKEHHSAM I[HOTO € CYIOBI BHUAM IOPHUIUYHOTO TIPOIECY: KOHCTUTYIIHHUH,
UUBUILHUHA, KPUMIHAIBHUM, TOCHOAAPCHKHN Ta aJMIHICTpaTUBHHNA. Y CBOIO 4epry aJMiHiICTpaTHBHI
MPOLEAYPH TIOB’si3aHI 3 MPABO3aCTOCOBHOKD JISUIBHICTIO W PO3MNISIOM aJMIHICTPATHBHOI CIpaBU Ta
PErIaMeHTYIOThCS BU3HAYCHOIO TPYTIOK0 HOPM.

Sk 3aszmagae O.l. MwuxoneHko, aaMiHICTpaTHBHA TpOIEAypa € pPI3HOBHIOM IIPaBOBOi Mpolemypu i
BUPAXAETHCSI B PErIaMEHTOBAHOMY IOPHIMYHOIO HOPMOIO TMOPSAKY Al abo peryJroBaHHI BiAMOBIIHUX
CYCIIIJIBHUX BIIHOCHH y cdepi mpaBo3acTtocyBaHHs [7, c. 58]. AAMiHICTpaTHBHY MpOIEAYypY BapToO
aHaNi3yBaTH Kpi3hb NPU3MY IOPUIANYHOTO TMpOIECy, SKWH Yy TpaBOBid Haylli BHU3HAYAEThCA AK (Qopma
MEPETBOPEHHS IOPUIUYHUX 1eaIbHUX MOJENEH Ha pealibHy CHCTEMY IMPaBOBIIHOCHH i3 ii MpOLEaypHOIO
CTOPOHOIO, CIIPSMOBAHOIO Ha JOCSTHEHHS IOPUAMYHOTO pe3yibTary. BomHowyac He TpeGa OTOTOXKHIOBATH 3
MpOIIECOM TIpOIeNypy, fAKa Imepeadadae TUHAMIYHUN pyX 3MIHM TpaBoBUX BigHocuH. Ilpouemnypa
3’SIBJISIETHCS Ha €Tall BUPILICHHS PO3IIISAY CHOpPaBU MO CYTi, KOJM BiIOYBA€ThCS peaiizalis mMarepiaibHO-
MPaBOBOI mporeaypH [8, c. 6-7].

[Ipomec Mae 3araiapHUIT XapakTep, a MpoIemypa € HOro CKJIaJ0BOI0 Ha €Tami peajisamii maTepiaabHo-
npaBoBoro crnopy. Ilpoueaypa 3abe3neuye periameHTalilo ASUIBHOCTI 3 peaiizauii mpaBa, 3aKpillIIOE
BapiaHTH JIOCATHEHHS mependavyyBaHOIO MaTepialbHUMH HOPMaMH pe3ynbTary. TakuM YHMHOM, MOYKHA
3pOOMTH BHCHOBOK MpO ICHYBaHHS 3B 3Ky MDK TakMMH MOHATTSAMH, SK aIMIHICTpaTHBHHUH TIpoIec,
aJMiHICTpaTMBHA TMpouexypa #W aAMIHICTpaTMBHE TPOBA/PKEHHSA, Jd€ MpOIec BiArpae 3araibHO-
periaMeHTyiouy pojb, AAMIHICTpaTHBHA MNpoLeaypa — IHAMBIAyanbHy, a IPOBAPKCHHS Yy3araibHIOE
iH(OopMaIIito, IO MICTUTHCS B KOHKPETHIH CIIpaBi.

P.C. MenpHHK akIEHTYye yBary Ha CIiBBIIHOIICHHI aJMiHICTPaTUBHOTO Mpolecy U aaMiHiCTpaTHBHOL
MIPOLEYPH, BAOKPEMIIIOIOUH TaKI IX CIIJIbHI O3HAKH: OJIHAKOBA IPOLECYyalbHa IPUPOJA, SIKA IPOSBISIETHCS B
TiSTBHOCTI OpraHiB JAep)KaBHOT BIIAAW; TPAaKTyBaHHS iX BHUIIB SK IOPUAWYHOTO MPOIECY, IO MAaroTh
CTaJIIMHICTh 1 HASBHICTh MPOBA/DKCHB; 3a0€3MeueHHs peaizalii npas, cB00OJ 1 3aKOHHUX IHTEpeCiB 0ciO;
HasIBHICTh TakuX (pOpM peaizalil, sk BAKOHaHHs, BAKOPHCTaHHS Ta 3acTocyBaHHs [9, ¢. 53-55].

Micre agMiHiCTpaTHBHHUX MPOIIEAYP CHOTO/HI HE BH3HAUEHO, OCKUTBPKY, HE3BAXKAIOUM Ha Te, IO HayKa Mpo
aIMIHICTPAaTHBHI TIPOIIETypU MAa€ CBIM TMpeaMeT AOCTiIKeHHS, BOHA PO3BUBAETHCA SK YACTHHA HAYKH
aJIMiHICTPAaTUBHOTO TpaBa. KpiM TOro, BoHa BUKOPUCTOBYE TEPMIHOJIOTIIO i METOOJOTII0, 3aIPOIIOHOBAaHI
TEOpI€r0 ep’KaBM Ta TpaBa, HAYKOIO aIMiHICTPATUBHOTO TIpaBa W IHIIMMH Tay3€BUMH IPOIIECYaATHHIMHI
HayKaMH, X04a JIOTiuHilie Oyno O po3poOUTH BJIACHY HAYKOBY TEPMIHOJIOTiIO W HaIpalbOBYBAaTH BIIACHY
METOO0JIOTIIO.

Posrisinaroun mUTaHHs MicIisl aJIMIHICTPATHBHOI MPOIIECYPH, 3BEPHEMO yBary Ha MOTJISIA TAKHUX BYCHUX, 5K
B.41. boitiosa ta B.B. Boiitoa, siki T0CIipKyBaid MOXIIMBY PEOPraHi3allito aJMiHICTPaTUBHOL FOCTHIIIT K

FOpuouuni nayxu



61

rajay3i MpaBoOCyAJisi Ta BBaKalk aJMIHICTPAaTHBHI MPOLEAYPH KIIOYOBHUMH EJIEMEHTAMH, $K 1 1HIII
aJMiHICTpaTUBHI eJeMeHTH, Hampukiaan kaapu W aktu [10]. ¥V cBoio uepry .M. baxpax BusHauae
aZMIHICTPaTUBHY HPOLEAYPY Yepe3 CUCTEeMY IOCTHLII YM MPaBOCYIIs Ta PO3IVIAI CyAaMHU CKapr I'POMajsH
Ha aKTH [10CaJIOBUX 0Ci0 Ta opraHiB BUKOHaBYOi Biaau [11, c. 58].

Jn1st IpaBUIIBHOTO PO3YMIHHSI aJMiHICTPATHBHOI MPOLIEAYPH BapTO PO3IIISTHYTH B3a€MOIIOB s13aHi PUHIIMIIH,
3a SJKAMH BimOyBaeTbcsl 1i  peami3amis: BEpPXOBEHCTBO IIpaBa, 3aKOHHICTh, PIBHICTh YYACHHKIB
aJIMIHICTPaTUBHOTO TPOBA/HKCHHS Tepell 3aKOHOM, BHKOPHCTAHHS IMOBHOBA)KEHb 13 HAJIEKHOK METOIO,
OOTpYHTOBaHICTb, O€3CTOPOHHICTh (HEYNEPEAKEHICTh) aAMIHICTPATUBHOI'O OpraHy, NPOIMOPIIHHICTD,
IIACHICTH 1 BIIKPHUTICTh, CBOEYACHICTH 1 PO3YMHICTH CTPOKY, TapaHTyBaHHS MPABOBOTO 3aXHCTy ToImo. Lli
MIPUHIMITA HAITOBHEHI KOHKPETHUMH MEXaHI3MaMH uepe3 MpaBa i 000B’SI3KM YYaCHUKIB aJMiHICTPaTUBHOI
npoueaypu [12].

AnmiHicTpaTHBHA Tporeaypa € 3aco00oM 3abe3nedeHHs MpaB, CBOOO/ Ta iHTEpeciB rPOMaJiH Y KOHTEKCTI
aJMiHICTpaTUBHOI focTuii. Hampukman, Mexani3m pearizaiii aaMiHICTPaTUBHOI MPOLEAYPH Yepe3 CHUCTEMY
3BEpHEHBb TPOMAJISH CKIIQJAEThCS 3 TAaKUX AlH: peecTpalis MpOmNo3ullii, 3asB i ckapr; 30ip 1 HagaHHs Bciel
3HAUyIMIOi iHpopMaIlii cTopoHaM; MepeBipka iHdopMaIii, HagaHOi TPOMAASTHAMHY;, IPUIHHATTS MIPOIIEITYPHOTO
akTy. Yci 3i0paHi Marepiajiu i nepeBipeHi (GakTH 3a MPOIO3UIIiE0, 3asB0K ad0 CKaprow IMOBHHHI MaTH
JOCTOBIPHY OCHOBY, MiCJIs ONpaLioBaHHs iH(popMaLlii MOXKHa BUHOCHTH 00’ €KTHBHE 3aKOHHE PIILICHHSI.

Ha namy aymKy, aaMiHICTpaTMBHOIO NPOLEAYpor Tpebda BBaKAaTH BU3HAUCHY aJMiHICTPATHBHO-
MPOLEAYPHUMH HOPMaMH TIOCHIJIOBHICTH Aif  CyO’€KTIB Jep)KaBHO  YIIPaBIIHCHKOI  IisTIBHOCTI,
periaMeHTOBaHy BiANOBIAHUMHM TPOLEAYPHUMH BiIHOCHMHAMH 3 METOI0 BHAAHHS YNPaBIiHCHKHUX
MIPOBO3aCTOCOBYMX AKTiB 1 BUPIIICHHS aqMiHICTPATHBHUX CITPaB.

Buxoasun 3 BUKIAACHOTO Martepialy W aHami3y IOJOXKEHb IMPOEKTY AIMIiHICTPATHBHO-TIPOIEAYPHOTO
KOZIeKCYy YKpaiHHW, MOKHa CTBEP/XKYBaTH, IO aJMIHICTpAaTHBHA IMpOIEIypa 3a CBOEID CYTHICTIO 3aliMae
MIPOMI’KHE IMOJIOKEHHS, BKIIOYAIOYHN y CBOIO CTPYKTYPY Taki €JIeMEHTH, SIK aJMiHICTPATUBHI IPOBAKEHHS,
cTail MPOBAKCHHS, €TalM CTaiil 1 MpomemypHi Aii. AIMiHICTpATUBHI TPOIEAYPH CHOTOMHI CTBOPIOIOTH
paMKH peaiizamii mpas, cBoOOJ 1 TTOBHOBaXEHb I'POMAJsIHAMH B MEXax MOBHOBAa)KEHb OpraHiB IyOJi4HOI
aJIMiHiCcTpaIii, a TakoXk 320€31MeYyl0Th KOHTPOJIh 32 BAKOHAHHSAM HUMH (DYHKITIH.

[Ipomemypa € THM €IEMEHTOM, 1110 00’ €THY€E TIOCIIAOBHI JJAHKH aIMIHICTPATUBHOTO TIPOBAKCHHS, JIOTTIHUM
3aBEpIICHHSAM aJMIHICTPaTUBHOI MNPOLEAYPH Ta NPUUHATTAM aaMIHICTPaTHBHOTO aKTa, IO MiCTHTb
BHCHOBOK 3a TIIJICYMKaMH PpO3MJISIAY aJMIiHICTpATHBHOI crpaBH. Miclie aaMiHICTpaTHBHOI IPOIEITyPH
BH3HAYAETbCA TAKHUMH XapaKTepUCTHKaMH: MyONIuHUI XapakTep Ta o0cOONMBHHA CyO’€KTHHH CKIa;
HOPMAaTUBHHK  XapakTep, OOYMOBICHMH THM, IO aJMIHICTpaTWBHA Mpoleaypa BperyjboBaHa
aIMIHICTPaTHBHO-TIPABOBUMH HOpPMaMH, SKiI YiTKO PErjJaMeHTYIOTh MisNIbHICTh YIOBHOBa)KCHHX OpTaHiB i
MOCaI0BUX 0Ci0; I1HIWBIMyadbHWIA XapakTep; BiJICYTHICTh aAMIHICTPATHBHOTO CIOPY IiJ Yac BUPIIEHHS
MUTaHb; CTaIHHICTh; YiTKa CIPSIMOBAHICTh HA BPIBHOBXKEHHSI TIPaB i 000B’SI3KiB IPOMaJIsIH 1 TOBHOBAYKECHb
cy0’exTiB myOiuHOT anMiHicTpaLii; pe3yabTart, SKui nepeadadae BiAMOBITHUN aAMIHICTPATUBHHUN aKT.

Takum YwHOM, aaMiHICTpAaTHBHA TIpolleAypa 3abe3medye peamizaiilo MaTepiallbHOI CTOPOHH TIpaBa,
BTUTIOIOYHM B MPAKTHYHY AiSJIbHICTH HOPMH IpaBa uepe3 CUCTEMY IMOCHTIIOBHUX [iif, BUKOHYIOUH (DYHKIIiIO
3aco0y peasizarlii mpas, CBOOOJ i 3aKOHHUX IHTEPECiB TPOMAJISH Y MEKaX 3aKOHO/IaBY0i BUMOTH.
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VJIK 351.753

HAJJAHHSA 'POMAJISAHAM IIPABA HA BIJIBHE BOJIOJAIHHA BOI'HEITAJIBHOIO 36PO€1O:
MPOBJIEMHI IIMTAHHSA TA HIJISAXU IX BUPIIIEHHSA

Hposn O.1O., x.10.H., TOIIEHT,
lpy6 [.B., k.10.H., CT. BUKJIaga4

Hayionanvna akademis esnympiwnix cnpag, niowa Conomaucwvra 1, m. Kuis, Yxpaina
alexeydrozd@i.ua

Ha ocHOBi mocimimkeHHs1 OOTpyHTOBaHUX Y FOPHIWYHIN JIiTepaTypi HAYKOBUX IiJXOIIB 1 MOAAHUX HA PO3TIII 0
BepxoBHoi Pagn YkpaiHu NpoeKTiB 3aKOHIB YKpailHH aHAi3yeThCs JOUUIBHICTh HAJaHHS T'POMAJIsHAM IIpaBa Ha
BOJIOZIHHS BOTHENAJIBHOIO 30pO€r0; BU3HAYAIOTHCS MPOOJIEMH, SIKI MOKYTh BHHHKHYTH Yy cdepi IMBUIBHOTO 00iry
BOTHENaJIbHOI 30poi Ta OoenpuIacis, a TaKOXk OOIPYHTOBYIOTHCS IIISIXH 1X [TOJOJIAHHSI.
Kuiouosi cnosa: 6oenpunacu, 6oenenanvha 30pos, B0ZHENANbHA 30pOS YUBINLHO20 NPUSHAYEHHS, eNeKMPOULOKOGI
npucmpoi, Heie2anbHa 36posi, npucmpoi 0 BIOCMPINY NAMPOHIE, CROPIONCEHUX 2YMOBUMU KVISIMU, CReYialbHi 3acoou
Ccamooboponu, yusinvbHull 06i2 30poi.

HNPEJOCTABJIEHUSA I'PAYKIAHAM ITPABA HA CBOBOJHOE BJIAJEHUE O'HECTPEJIBHBIM OPYKUEM:
MPOBJEMHBIE BOITPOCHI U ITYTHU UX PEINEHUSA

Hposn A.1O., lpy6 U.B.

Hayuonanvnas akademus enympennux oen, niowaov Conomernckas 1, e. Kues, Ykpauna
alexeydrozd@i.ua

Ha ocHoBe nccie1oBaHusi 00OCHOBAaHHBIX B IOPHANYCCKOM JIMTEpaType HAYYHBIX IOJXOIOB M MPEICTABICHHBIX Ha
paccmotpenne B BepxoBryio Paxy YkpauHBI IIPOEKTOB 3aKOHOB YKpanHbl aHAIM3HPYETCs Lelieco00pa3HOCTh
NIPEIOCTaBICHHs TPAKAaHaM IIpaBa Ha BIJIAJICHAE OTHECTPENBHBIM OPY>KHEM; OIPEIEIISIIOTCS MPOOJIEMBI, KOTOPHIE
MOTYyT BO3HHKHYTb B cdepe TpakJaHCKOro o00OpOoTa OTHECTPEIBHOrO OpYXKHMs M OOCNpHIIacoB, a TaKKe
000CHOBBIBAIOTCS ITYTH UX MIPEOIOJICHUSL.
Knouegvie cnosa: 6Goenpunacwvl, ocHecmpenbHoe Opyucue, O0ZHECMPeNbHOe OpYXHCUe 2PAHCOAHCKO20 HASHAYECHUS,
INEKMPOULOKOBLIE  YCIMPOUCMBA, Hele2aabHoe Opycue, YCmpoucmeda Oas Oomcmpend HAmpoHO8, CHAPAHCEHHbIX
PE3UHOBLIMU NYJAMU, CHEYUATbHBIE CPEOCEA CAMOODOPOHYL, SPANHCOAHCKUL 0DOPOM OPYHCUSL.

GIVING CITIZENS THE RIGHT TO FREELY POSSESSION OF FIREARMS: CHALLENGES AND SOLUTIONS
Drozd O.Yu., Shrub I.V.

National academy of internal affairs, area Solomyanska 1, Kyiv, Ukraine
alexeydrozd@i.ua

Based on sound research in the legal literature of scientific approaches, publications in the media, as well as
submitted to the Verkhovna Rada of Ukraine bills on firearms for civil use, analyzes the necessity and timeliness of
legislative regulation of relations associated with the acquisition and use of firearms by citizens of Ukraine.

We study the mechanism proposed in the draft legislation implementing the citizens’ right to freely use the weapons
for civil use in order to protect his life and health, life and the health of others and property from criminal attacks, and
on this basis it is concluded the feasibility of the legalization of such weapons in the modern world. Based on a
comprehensive analysis of the laws on firearms for civil use, identifies challenges that may arise after their adoption
in the field of civil firearms and ammunition, as well as ways to overcome them are justified.

In particular, it appears that the draft legislation is justified in the legal regime of firearm civil purpose does not
contain sufficient mechanisms to protect citizens from the expected increase in the level of armed population, which
can lead to a significant increase in the number of illegal weapons, as well as an increase in the number of violations
of its use. In order to eliminate this disadvantage, it is proposed to continue the search for scientific and legislative
options to address such problematic issues as the legalization of firearms, which would satisfy all the participants in
the dialogue.

At the same time as the most acceptable compromise when deciding to grant citizens the right to firearms offered to
improve existing today administrative and legal frameworks for the order and procedures for granting permits citizens
to own and use the means of self-defense, special devices for shooting of cartridges equipped with rubber bullets ,
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