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Mudretska H.V.,Tsykova O.V. FEATURES PREVENTIVE MEASURE DURING THE CRIMINAL PROCEEDINGS

AGAINST A MINOR

The article deals with the peculiarities of preventive measures during criminal proceedings against minors, and covers

aspects of improving the criminal proceedings against juveniles.

Key words: investigation, juvenile, criminal proceedings precautions.

MocTtaHoBKa npo6nemu. Posrnggaioyuy MNUTaHHS
KPUMIHANbHOrO MNPOBaAXEHHA WOoA0 HEMNOBHONITHIX B
KOHTEKCTi KPUMiHaNbHOI IOCTULIT, ICHYE HM3Ka NOJIOXEHb
YMHHOrO 3aKOHOOABCTBA, L0 NOTPebye CYTTEBOrO OHOB-
JIeHHa BIQMOBIAHO A0 BMMOI Cy4aCHOCTI Ta 3 ypaxyBaH-
HSIM PO3BUTKY NPaBOBOi AYMKWU. TakoX € HeobXigHICTb y
BMPOBAXEHHI HOBMX GOPM Ta MeTOfiB poboTn 3 Hemno-
BHOJITHIMX NpaBOMNOPYLUHNKaMMN

CraH gocnig>eHHsa. [Jo 00CNiAXEHHS MUTaHb CTaHO-
BULLA OAUTUHN B HECTIPUSTAIMBUX YMOBaAX Ta eKCTpemasb-
HUX CUTyauiax, 4O SKUX CnpaBeasIMBO BiOHOCATb yy4acTb
il B KPpUMiHa/IbHOMY CYLO4YMHCTBI, 3BEPTANINCA B TOMY UM
iHLWOMY acnekTi Taki B4eHi, sk O.X. lanimos, A.€. lNony-
608, J1.J1. Kanescbkuii, O.C. Jlango, O.0. JleBeHOoapeH-
ko, B.B. JleoHeHko, |.C. MaHoBa, E.B. MenbHukoBa, .M.
MiHbkoBcbkuit, . M. OmenbaHeHko, A. B. PomaHiok, B.A.
Pubansbcbka, H.LU. CadiH, B.M. Tpy6Hikos, B.B. LLnma-
HoBcbkuin, H.B. LLocTb Ta iHLui.

MeTolo ui€i cTatTi € OOCNIAXEHHS KPUMiIHANbLHOIO
NPOBAXEHHS LWOA0 HEMOBHONITHIX, CTaHy OOTPUMAHHSA
rapaHTii OXOPOHW HEMOBHOMITHIX i 3abe3neyvyeHHs ix-
HbOrO MpaBa Ha 3axWUCT Y KPUMIHANBHOMY CYOO4YMHCTBI,
30Kpema npaea Ha kBanidikoBaHy NpaBoOBY OOMOMOry 3
60Ky 3aXMCHMKA Ta 3aKOHHUX NPeACTaBHUKIB.

Buknag ocHoBHoOro marepiany. OcCTaHHIM 4acom
0cob6MBO roCTpuUM y cdepi KpUMiHaNbHOI MOMITUKU €
NMUTaHHS LWOAO HEMOBHOJMITHIX — OJHIET 3 HalbINbL He3a-
XULLEHNX BEPCTB HaceneHHs. B ymoBax peanisauii cyno-
BO-MpPaBoOBOi pedopmMn 0COBMMBOro 3HavyeHHs HabyBae
NUTaAHHA BOOCKOHANIEHHSI KPUMIHANBHOrO MPOBaAXEHHA
LWOAO HEMOBHOJMITHIX, Mig, Yac 9KOro noBuHeH 6yTn 3a-
6e3rneyeHnini MakCUManbHUA 3aXUCT MPaB Ta 3aKOHHUX
iHTepeciB uMx ocib, aki noTpanunu o chepn aii KpUMi-
HaNbHOro NpPoLecy.

Y3aranbHeHHs npaub OCTaHHbOrO Yacy fae nigcrta-
BW CTBEPOXXYBATU, LLO PO3rngan npodiem KpUMiHaNbHOro
CYy[04YMHCTBA CTOCOBHO [AiTei, B OCHOBHOMY, 6yB MoB’s-
3aHMN i3 BUCBITIEHHAM MpoOLECyanbHUX, KpUMiHanic-
TUYHUX, MCUXONOro-negaroriyHux ocobmBocTenr Bigno-
BiAHOIro NpoBamXeHHs. Ane B AOCHIOXKEHHSX YYEHMX, AK
npaBuio, He MPUAOINSAETLCSA [OCTATHLOI yBarn MUTaHHIO,
4YMM came 0OYMOB/IEHO BMOKPEMJIEHHS LIbOr0 0COBINBO-
ro NPOBaAKEHHS.

[MpoBamXeHHa y 3n04YMmHax LWoAO0 HENOBHOMITHIX
Mae 3HauyHi ocobnueocTi. CneundiyHe npaBoBe cTa-
HOBULLE Y CYCMiNbCTBI OCiO, 9Ki He A0CArNN MOBHOMIT-
T4, OWKTYE HeoOXigHIiCTb pernamMeHTyBaTM OCOOGUBI

npasuna i npoueanypu NOBOOXEHHA 3 HEMOBHONITHIMUN
NpaBoOMNOpPYLWHMKAMMN Ha BCiX CTaLigax KPWUMiHa/IbHOIMo
npouecy. Ocob6namMBOCTI NpoBagXeHHs 0OYMOBIIOIOTh-
Csl CTyneHeM pPO3BUTKY HEMNOBHOJITHbOrO, 34aTHICTIO
peanbHO oOuiHOBaTM nogji, wo BigdyBaloTbes i T.n. Y
Culy HeJoCTaTHbOro XUTTEBOro OOCBIAY, MiABULLEHOI
CYreCTMBHOCTI MiANiTOK He 34aTHUI MOBHOIO MIPOIO BU-
KOPMCTOBYBaTM CBOi MpaBa Ha AOCYAOBOMY CNiACTBI,
30KpemMa, nNpaBo Ha 3axucT. g cneuymndika i 3HaxoanTb
CBOE 3aKOoHOOaB4Ye Bigob6bpaxeHHs B 0CcOo6AMBUX MpPO-
LlecyasbHUX HOpPMax.

lMpaBuna npoBagXeHHs Yy 3A04MHaX LWOAO Heno-
BHOJITHIX HaUifleHi Ha CTBOPEHHS OOAATKOBUX FapaHTin
NOBHOro, BCebiyHOro 1a 06’€KTUBHOIO AOCNIAXKEHHS 06-
CTaBUH 3/104MHY, BUSBIEHHSA NPUYMH Ta YMOB BYMHEHHS
3/104MHIB HEMOBHOMITHIMUK, peanisauii HUM CBOIX NpoLe-
cyaslbHUX MpaB, 3aCTOCYBaHHS OOrpyHTOBaHWMX i cnpa-
BeOJ/IMBUX KPUMIHANBbHO-MpOoUecyaibHUX 3ax04iB BMINBY
Ha HENOBHOJITHLOrO, 3 ypaxyBaHHAM JaHUX NpPO MNOro
0COBOUCTICTb | BUMHEHNIA 3NOUMH.

Mpobnema 3abe3nevyeHHs npaB Ta 3aKOHHUX iHTe-
peciB HEMOBHONITHIX 3aBXaW Oyna B LLEHTPI yBarm Mix-
HapoOHMX OpraHisauii. Ha ue Bkadye 3HayHa KinbKiCTb
MiDKHApPOOHUX OOKYMEHTIB, MOJIOXEHHS AKX CNPSIMOBaHI
Ha 3axucT npaes aiten, cepep akux: KoHuenuis OOH npo
npaHa OutuHn 1989 p.; KepiBHi npmHuunu 3anobiraH-
HS 3I04MHHOCTI cepep, HenoBHONiITHIX OOH Ta MNpaBuna
OOH woa0 3axmMcTy HEnoBHONITHIX, No36aBneHux BONi,
1990 p.; pexkomeHpauia KomiteTty miHicTpiB Pagn €Bpo-
nu AepxaBaM-4fieHaM LWOA0 HOBUMX 3acobiB 6opoTbOu
3i 3/I0YNHHICTIO Cepef, HEeMOBHOMITHIX | poni npaBocynas
y cnpaBax HenoBHONITHIX 2003 p.; pekoMmeHpauia Komi-
TeTy MiHicTpiB Pagu €Bponu aepxaBam-yieHam OO0
couiasibHOT peakuii na 3N104YNHHICTb cepen, HEMOBHOMITHIX
1987 p.; pekomeHpauis KomiteTy MiHicTpiB Pagn €sponn
OO0 PONi PaHHLOIO MCUXOSIOMYHOrO0 BTPYYAHHA 3 Me-
TO nNpodinakTukm 3n04mMHHOCTI 2000 p.; €Bponencbka
KOHBEHLLF NpOo 3AicHeHHa npaB aiten 1996 p.

[MO3NTUBHMM MOMEHTOM Yy MpouUeCi rymadisauii Kpu-
MiHaNbHOI IOCTULIT LLOA0 HEMOBHONITHIX cTaB HOBUI Kpu-
MiHanbHUI npoLlecyanbHUi kogeke Ykpainu (gani — KIMK
YkpaiHu), akuii HabpaB 4umHHOCTI 20 nuctonapa 2012
poky. Hopmu rnaBm 38 KIK YkpaiHu nepepndayaiotb
NiABULLEHHS 3axULLEHOCTI NpaB HEMOBHOJITHIX Yy KpW-
MiHaNbHOMY CYAO4YMHCTBI, Ta € eNeMeHTaMn Tak 3BaHoi
«lOBEHaNbHOI OCTULii» YN «lOBEHaNbHOro npaBoCyans»
(juvenile justice — npaBocyaas LWOAO0 HEMOBHONITHIX).
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Jlo cuctemmn oBeHaNbHOI CTULIT B MDKHApOAHOMY
npaBsi BiOHOCATb Mepexy YCTaHOB Ta oOpraHidauin, ki
CMiJIbHO MPaLLOTh 3 HEMOBHOJITHIMI NMPaBOMNOPYLLHMKA-
MW, OiSNIbHICTb 9KMX 3OINCHIOETLCA HA OCHOBI MOJNIOXEHb
3aKOHIB i NpoLecyanbHUX HOPM, SKi perfnamMeHTyloTb No-
BOIKEHHS 3 HernoBHONITHIMK. Lli ycTaHOBM i opranizauii
BKJIIOYAIOTb MONiLUilo, cyau, NPOKypopiB, OOBMHyBadiB,
neHiTeHuiapHi ycTtaHoBK, cnyx0y npobauii i ynpaBniHHS
BUMPaBHUX YCTAHOB A1 HEMOBHOJIITHIX.

B YkpaiHi gocypooBe Ta CcynoBe MpPOBafXXeHHS CTO-
COBHO HErnoBHOMNITHbOI 0CcO6M Ta WOA0 AEKibKOX 0Cib,
oHa 3 9KMUX € HEernoBHOMITHbOW, 3AiNCHIOETLCS 3rifHO 3
4. 10 cT. 31 KINK YkpaiHu BUKIIIOYHO CyansMu, YNOBHO-
BaXXeHMMK 36opamu cyaaiB BiAnoBioHUX cydiB y nopsig-
Ky cT. 115 3akoHy YkpaiHu «[1po cymoycTpin i ctatyc
cynaie» Ta cnigdnmmn OBC Ha 3aiMCHEHHS KPUMIHANbHOro
NMPOBaOKEHHS OO0 HEMOBHONITHIX [1].

MpaBnna KpuMiHanbHOrO0 NPOBAAKEHHSA LOAO Hemno-
BHOJITHIX HaLEHi Ha CTBOPEHHS O04ATKOBUX rapaHTin
NMOBHOro, BCeBi4YHOro Ta 06’eKTMBHOIO A0CHiIOXKEHHS 06-
CTaBVH CrMpaBu, BUSBMIEHHS MPUYMH Ta YMOB CKOEHHS
3/104MHIB HEMOBHONITHIMK, peanidauii HUMKU CBOiX Mpo-
LLecyasnbHUX Npae, 3aCTOCYBaHHA OOr'PYHTOBAHMX i cnipa-
BEIMBUX KPUMMiHANIbHO-MPOLEecyasibHUX 3ax0AiB BMNBY
Ha HEMNOBHOMITHLOIrO 3 ypaxyBaHHSAM JOaHuX Mpo MOro
OCOOUCTICTb | BUMHEHUI 3NTOHUH.

3anobixHi 3axoau, WO 3aCTOCOBYIOTLCS 10 HEMOBHO-
NiTHIX, MaloTb 0cO6MBE 3HAYEHHN y 3anobiraHHi Ta Npo-
dinakTnui 3N104MHIB cepen, HEMOBHOJITHIX. BOHN MOXYTb
peanbHO CrnpusaTy 3anobiraHHIO 3/104MHIB i, B TOM Xe vac,
3a6e3neunTy BUNPABIEHHS MiQNITKIB.

Jlo HenoBHONITHLOro nigo3ptoBaHOro (06BUHYBA-
yeHoro) arigHo 3i cT. 492 KIMK moxe O6yTu 3actocosa-
HO OAMH i3 3anobixHux 3axoaiB, nepepbdayveHnx KK
YkpaiHn. Pazom i3 TuM, 3aTpuMaHHa Ta TPUMaHHSA nig
BapTOD MOXE 3aCTOCOBYBATUCH NMLLE Yy BUMAAKY, KON
HEemnoOBHONITHIN MiQO3PIOETECH 4M OOBMHYBAYYETbCA Y
BUMHEHHI TSXXKOro abo 0COGMMBO THAXKOrO 3/104MHY, Ta
3a YMOBU, FKLLO CNig4ymMin/npokypop oosene, Wo 3acto-
CYyBaHHS iHWOro 3anobixHoro 3axoay He B 3MO3i 3ano-
OirTn puaukam, 3asHadyeHum y cT. 177 KIK. Kpim ypaxy-
BaHHA 3ragaHunx nigcrae, cnigunii cyons, cyn, 6epyyuv oo
yBarn npaktuky €BpOMNencbkoro cyay 3 npasB JIIOAUHW,
3060B’3aHNIA BpaxoByBaTW i Bik Nifo3ptoBaHoro (068um-
HYBa4eHOro).

TpumaHHS nig BapTOO Mae 3aCTOCOBYBATUCh 0 He-
MOBHOMITHLOIO SINLLE Y BUHATKOBUX BMNagKax, K KpanHs
Mipa, 3 BU3HAYEHHAM 9KOMOra KOpPOTLUMX TEPMIHIB Ta-
KOro TpuUMaHHa Ta i3 3abe3neyeHHsM MepioanyHoro
nepernsgy 4epes KOpOTKi MPOMIXKM Yacy niactas Aans
MOro 3acTOCyBaHHA 4M MPOLOBXEHHS. Peanidyoun no-
NOXEHHS 4. 5 cT. 199 KIK, cniguvi cynasa, a Takox cya
BianoBiagHoO Ao 4. 3 cT. 331 KMK matTb BpaxoByBaTtw,
Lo Micna CnAvBY NEBHOrO Yacy (CTPOKY Aii nonepenHboi
yxBanu), came nvLle iCHyBaHHs OOrpyHTOBaHOi Nigo3pwu
nepecrtae OyTu nigcTaBolo Ana no3basneHHa cBoboau,
a TOMy B CYAOBOMY pilleHHi cyaoBi opraHn 3060B’a3aHi,
PO3rNSHYBLUM MOXJIMBICTb OOPAHHA anbTEPHATUBHUX 3a-
nobiXHMX 3axofjiB, HABECTU iHLWI NiacTaBy Ons nogasib-
LIOro TPMMaHHs ocobu nig BapToto [2].

KpiMm TOro, OO0 HEMNOBHOJITHLOro, KPiM 3anobiXHuX
3axo4iB, SK anbTepHaTMBa MOXEe 3aCTOCOBYBaTUCS Me-
penaHHa HEMOBHOMITHLOrO Mia, Harnaa 6aTbkiB, OMiKyHIB
YK NiKyBanbHUKIB, @ O HEMOBHOMITHIX, SIKi BUXOBYIOTbCS
Yy OUTSAYIN YyCTaHOBI, — NepefaHHs ix nig Harnag agMiHi-
cTpauii uiei yctaHoBu (4. 1 cT. 493 KI1K).

MepepaHHa nig, Harnag Moxavee Yy pasi 060B’A3-
KOBOro BCTAHOBJIEHHSA CNigyMM Cyaneto, CyoOM Takux
obcTaBMH y ix cykynHocTi: 1) BimomocTi npo ocoby
6aTbkiB, OnNikyHiB abo niknyBanbHUKIB, a TakoX BiOoO-
MOCTI NPO IXHi CTOCYHKM 3 HENOBHOITHIM AaloTb 3MO-
ry BMEBHUTUCSA Yy TOMY, WO 3a3Ha4vyeHi 0cobu MOXYTb
30IMCHIOBATU HANEXHWA Harngag, 3a HEMOBHOJMITHIM; 2)

6aTbKy, OMIKYHW YU MiKNyBanbHUKN (NPEACTaBHUK an-
MiHiCTpauii auTa40i ycTaHOBWM, GKLLO HEMOBHOMITHIN €
BMXOBAHLLEM LEI YyCTAHOBU), a TakOX HEMNOBHOMITHIN
Haganwu 3roaoy Ha nepegaHHs nig Harnag; 3) 6aTtbka-
MW, onikyHaMmu abo niknyBanbHUKaMn (NpPencTaBHUKOM
aaMiHicTpauii ANTa40i yCTaHOBM, SKLWO HEMOBHOJITHIN
€ BMXOBaHLEM Lji€ei ycTaHOBM) HagaHO NUCbMOBE 30-
0oB’A3aHHA 3abe3neynTn NpuoyTTSs HEMOBHOMITHLOIrO
nigo3pioBaHOro 4nm 06BMHYBAYEHOrO A0 CJigY0ro, npo-
Kypopa, Cnigyoro cyagi, cyay, a Takox HanexHy noee-
LiHKY HEMOBHOMITHLOrO.

Ocoba, aka B3sna 30060B’A3aHHS MPO Harnsg, mMae
npaBo BiAMOBUTUCS Bif, NOAANbLIOrO BUKOHAHHS LIbOro
3000B’A3aHHA, NOBIAOMMBLLM MPO Le 3asganerigs. Y Ta-
KMUX BMMNagkKax Mae OyTn NMpUNHATO OO0 yBaru BianoBigHe
MNOBIAOMJIEHHS Ta, 32 HABHOCTI KJIONOTAHHSA OpraHy go-
CY[OBOr0 PO3ChiAyBaHHSA YN CTOPOHW OOBMHYBaYeHHS,
PO3rNAHYTO KJIOMOTaHHS NMPO 3aCTOCYBaHHS 3anobiXHOro
3axofly [0 HEMOBHOJMITHLOrO Nifo3poBaHOro (06BMHYBA-
4eHOoro) BiAgMoBiAHO A0 nMonoxeHb cT. 492 KIK.

OcobnmBnin 3anobiXHUIA 3axif, 3aCTOCOBYETbCH A0
nigo3poBaHOro Y 06GBUHYBAYEHOrO HEMOBHOMITHLOIO,
AKMA BYMHMB CYCMINbHO Hebe3neuyHe [AigHHA nicnsa oo-
CAMHEHHS OAMHAAUATUPIYHOIO BiKy, ane OO0 OOCSArHEH-
HS BiKY, 3 9KOr0 HaCTa€ KpuMiHafnbHa BiAMNOBIAANBHICTb.
3amicTb TpUMaHHS nig, BapTol K 3anobiXHOro 3axony
TaKky ocoby mMoxe OyTu MOMIEHO Yy NpUAManbHUK-PO3-
MOAINBbHMK 32 YMOBW, WO 3a [AiSHHS, Y BYMHEHHI 9KOro
BOHa MiO03pPIOETHLCA/0OBUHYBAYYETLCS, KPUMIHANBHUM
3aKOHOM nepenbavyeHo NokapaHHs y BUAI NO36aBfeHHS
BOJli NOHaA 5 pokiB. Y BCIiX iHWKWX BUNagKax cnigynin cyn-
[0S, cyn, He BnpaBsi NpUiMaTK pilLEHHS WOAO MOro 3acTo-
CyBaHH4A i 3000B’A3aHMIN 06patn M’aKLLMii 3anobixXHNIA
3axig. CTpoK TpUMaHHSA 0cobu y NpuiiManbHUKY-PO3Mo-
OiNbHUKY, HE3BAXaK4M Ha OOHAKOBUM i3 TPMMaHHSM nijg,
BapPTOI0 NOPAA0K 0OPaHHS, CkaCyBaHHS Y41 MPOOOBXEHHS
Takoro 3axofy, € 3Ha4yHO MeHWUM i ctaHoBUTL 30 OHiB
(BiONOBIQHO, i CTPOK MPOLOBXEHHS MOro 3aCTOCYBaHHS
Takox cTtaHoBuTb 30 OHiB, a He ABa Micdui, 9K y paasi
TPUMaHHS Mig BapTolo).

Cnig, 3ayBaxuTu, WO CRiguMin Cyans, Cyn, He Bnpa-
Bi 3acTOCOBYBaTU Oinbll TSXKKMA 3anobixHWin  3axif,
HIDXX TOW, NPO 3aCTOCYBaHHS SKOrO NoJaHe KJI0MOoTaHHS.
Ane 3a HasBHOCTI nmigcTaB, nepenbdavyeHux 4. 4 cT. 194
KMK, cniguvin cynas, cyn Mae npaBo 3actocyBaTu BGinblu
M’AKNi 3anobixkHN 3axid, HiXX TOW, L0 3a3HAYEHO Y KJ10-
notaHHi. B TakoMy BUNagKy CyA, Kepyl4ucb BUMOramu
4. 4 c1. 194 Ta nyHktamm 3-5 4. 1 c1. 196 KIK, mae 3a-
3HaAYNTK Y PE30JIOTUBHIM YaCTUHI yxBanu nNpo obpaHHs
3anobiXXHOro 3axo4y MNEeBHOro BUAY, @ Y MOTUBYBAJIbHIN
— 3a3Ha4ynTKN, YoMy BBaXae HeOoBeOeHVMU 0OCTaBUHM,
WO cBigYaTb Npo OOrPYHTYBaHHA 3aCTOCYBaHHS came
Takoro 3anodixHOro 3axoay Ta HeOOCTaTHICTb 3acTOCY-
BaHHs Ons 3anobiraHHa puanky abo puamkam 3asHadve-
HUM Y KJIOMOTaHHI Binblu M'AKUX X BUAIB, BU3HAYEHUX Y
4. 1 cT. 176 KIIK.

Ha TenepiwHii yac icHye HeoOXxigHICTb nepernsny
MUTaHb, LLO CTOCYIOTLCA OOpPaHHSA Mipy MokapaHHa ans
HEMOBHOMITHIX Ta 3aCTOCyBaHHS 3amnobiKHMX 3axoAiB.
OpHieto 3 Cepio3HMX NporasnH YYHHOro 3aKOHOJaBCTBA
€ obmexeHa KinbKiCTb 3akpinieHnx y 3akoHO4aBCTBI BU-
[0iB nokapaHb peabiniTauinHoOro xapakrepy, ki MOXyTb
OyTn 3aCTOCOBaHi 40 HEMOBHOJITHLOrO MPAaBOMNOPYLUHW-
ka [3].

BucHoBku. BpaxoBywuu BuKNageHe, chnig 3asHa-
4nTK, Wo 3 npunHatTam Hosoro KIMK YkpaiHu npouec
KPUMIHANbHOr0 CYAO4YMHCTBA CTOCOBHO HEMOBHONITHIX
HabyBae Oifbll N'YMaHICTUYHUX PUC, WO Nonsirae B pagi
0cob6NMBOCTEN BUKOPUCTAHHS y4aCcHUKaMU KpUMiHasb-
HOrO NMPOBaAXEeHHA HaJaHUX iM NpaB Ta NPoLLecyanbHUX
obmMexXeHb Mg Yac npoBedeHHs criguMx Ol 1a Bpaxy-
BaHHA E€BPOMENCHKOT NPaKTUKM PO3CAiAyBaHHSA KPUMIi-
HaslbHUX MPaBOMNOPYLUEHb, BUNHEHNX HEMOBHOMITHIMN.
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