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KOHCTUTYUINHI 3ACAJIU OITEPATUBHO-PO3IIYKOBOI
NIAJIbHOCTI HAIIIOHAJIBHOI MOJIIIIT YKPAIHI

Aaoya Cepriii Boronumuposuy,
npodecop Kadeapu onepaTUBHO-PO3IIYKOBOI AISUTHHOCTI
Onecbkoro 1epKaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPAB

KaHJIUJAT IOPUAUIHUX HayK, Ipodecop

BinnoBinHo 70 i€epapXii HOpPMAaTUBHUX aKTIB YKpaiHH, (yH/IaMEHTalbHI OCHOBU
JUTSL perjaMeHTallii Oyb-IKUX NPaBOBUX MHUTaHb 3aknajaeHi y Konctutymii Ykpainu.
He BUKIIOYECHHSIM € 1 ONEpPaTHBHO-PO3IIYKOBA MiSUTBHICT. Ha KOHCTHUTYIIHHHMX
3acajax IPYHTYIOThCS BCI MOJIOKEHHS 3akoHy YKpainu «IIpo onepaTnBHO-pO3ITYKOBY
nisuibHICTE». KoHcTuTylis Ykpainu, npuitHsata 28 vepBHs 1996 p., 3akpinuia HOBI
OpUHIMIHY QYHKI[IOHYBaHHS J€p>KaBH 1 Opra”iB 00poThOU 31 3T0OUMHHICTIO, BU3HAUMIIA
nmpaBa Ta 00OB’SI3KM HE TUIBKH JIFOAWHU 1 TPOMaJsTHUHA I10JI0 CYCITUJIBCTBA 1 JICP’KaBH,
ayre i 000B’sI3KHM 1 IIpaBa JAeprKaBH 111010 ii rpomasH [1, c. 6].

Poznin 2 Koncruryiii YkpaiHu mporosoirye OCHOBHI ITpaBa i CBOOOIH JIFOIUHH 1
rpOMaJITHUHA, SIKI BH3HAYalOTh OCHOBY IMPaBOBOTO CTAaTyCy TpoMajsiHUHA YKpaiHu.
Koncturymis Hamae ocobam mpaBo Ha BJIACHICTh, BHOIp mpodecii 1 poay 3aHATh, MPABO
B3y 1 BU3Ay 3 YKpaiHu, TAEMHUIIO JUCTYBaHHs, TeIe()OHHUX PO3MOB, IOIITOBOI,
TejerpadgHOi Ta 1HIOT KOPECIOHACHIIIT, HeIOTOPKAHHICTh JKUTJIA, 0OCOOUCTOCTI, TIpaBa
nepecyBaHHs 1 BUOOPY MICIS TMPOKUBAHHS Ta 1HIIN TpaBa 1 cBoOOau. OOMEKeHHS
TaKUX TIPaB MOKJIMBE TUTBKH HA MiJICTaB1 Cy0BOTO pimeHHsA. Came po Take MOXKIUBE
OOMEXEHHS TMpaB TPOMAJSIHWHA TOBOPUTHCS B 3aKOHOJABCTBI MPO OINEPATUBHO-
PO3IIYKOBY IisibHICTH. [IpaBa 1 cBOOOAM TIOAWHU 1 TPOMaASHUHA MOXYTh OyTH
oOMe>KeH1 BIATOBITHO J0 3aKOHY TUIBKU B Ti Mipi, B SIKii 11e¢ HEOOXIMHO NSl 3aXHUCTY
OCHOB KOHCTHUTYI[IHHOTO Jamy, AEp>KaBHOTO YCTPOIO, MOpai, 3J0pOB's, TpaB i
3aKOHHHX IHTEPECIB IPYyrux ocid, 3abe3nedeHdss 000poHu i 6e3mexu aepkaBu. Pazom 3
TUM, KOXHOMY TPOMAJSIHUHY, MpaBa 1 CBOOOAM SIKOTO OOMEXYHIOThCS Ha TMiJCTaBl
3aKoHy, KOHCTUTyLIS rapaHTye CYJOBHUM 3aXHCT 1 HE JOIyckae (Pi3u4HOro i

MOPaJIbHOTO IPUHUKEHHS Y€CTi, T1JTHOCTI Ta HEIOTOPKAHHICTH OCOOHU.
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OcHoBHUI 3aKOH BCTAaHOBIJIIOE IPYHTOBHI OCHOBHM ICHYBaHHSI CyCHUIbCTBA SIK B
LIJIOMY, TaK 1 1Oro oKpeMHux 1HCTUTYLIH, 30KpeMa CUCTEMHU IPABOOXOPOHHUX OPIaHiB.
V BinnoBinHux cratTax KoHctutynii YkpaiHu 3aKpilieHO psll HOPM, SIK1 BU3HAYAIOTh
OCHOBHI TIpaBa Ta CBOOOJM TpoOMaJsH, a caMme: yci TpOMaJsiHU MaloTh pIiBHI
KOHCTUTYII1IHI IpaBa 1 CBOOOU Ta € PIBHUMH TME€pe]] 3aKOHOM (CT. 24); KOKHA JII0IUHA
Mae HEB1I’€MHE NPABO Ha KUTTSA (CT. 27); KOKEH Ma€ MpaBo Ha MOBary WOro riIHoCTI
(cT. 28); KOXKHAa JTII0JIUHA Ma€ TPaBO HA CBOOOAY 1 0COOUCTY HETOTOPKAHHICTH (CT. 29);
KO)KHOMY TapaHTYEThCS HEIOTOPKAHHICTH XKuTiIa (cT. 30); KOXKHOMY TrapaHTYEThCS
TAEMHHUIIS JIMCTYBAaHHA, TE€JIC(POHHUX PO3MOB, TesnerpadHOi Ta 1HIIOT KOPECTIOHACHIIIT
(ct. 31); HIXTO HE MOXE 3a3HABaTH BTPYYaHHS B OCOOWCTE Ta CIMEHHE XUTTA, HE
JIOIYCKa€ThCs 30upaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MOIIMPEHHS KOH(IACHIIHHOT
iHpopMaIlii mpo rpomMaassHUHA 0€3 WOTO 3roJU; TapaHTYEThCS CYIAOBHIA 3aXUCT MpaBa
CIPOCTOBYBaTH HEAOCTOBIPHY 1H(OpMaIllito, BUMaraTd BWJIyYEHHA Oyab-sSKOi
iHbopMalrii po cebe Ta WISeHIB CBO€T CIM’1, @ TaKOXK BIIIIKOYBAHHS MaTepiajibHOI Ta
MOpaJbHOT IIKOJAM, 3aBJAHOT AISSIMU NMPABOOXOPOHHUX OpraHiB (CT. 32); KOXKEH Mae
paBoO BUIBHO 30WpaTH, 30epiraTv, BUKOPUCTOBYBATH W TOIIMPIOBATH 1H(GOPMAIIiO
yCHO, MHCHhMOBO a0o B iHmUN cmocid (cr. 34); rpomMajsHu MarOTh IPaBO Ha
COIIaTbHUN 3axHUCT (CT. 46); KOKHOMY TapaHTYEThCS MPAaBO Ha OCKAP)KEHHsI B CY/Ii
pilmeHb, Al 4M Oe3MSUTBHOCTI OpraHiB JIepXKaBHOI BJaad, OpraHiB MICIIEBOTO
CaMOBpsITyBaHHS, TOCAAOBUX 1 CIykO00BUX 0ci0 (cT. 55); KOKHOMY TapaHTYEThCS
mpaBO 3HATH CBOI mpaBa ¥ o000B’s3ku (cr. 57) [2]. Pazom i3 TuM, HH3Ka
KOHCTUTYIIIHHUX HOPM HAJa€ MPaBO Y BU3HAYCHUX 3aKOHOM BHIAJKaX OOMEKyBaTu
OKpeMi IpaBa Ta cBoOoaM JroauHu. OmHaK, Il 3aX0Ad MalTh OYTH BHHATKOBUMH 1
tumyacoBumu. [lpu 1mpomy, Konctutyiiero Ykpainu He M03BOJNSETHCS 30UpaHHS,
30epeKeHHST Ta BHUKOPHCTAHHS 1 PpO3MOBCIOJDKEHHS iH(MoOpMallii, ska He Mae
BITHONICHHSI JIO IIUJIEH 1 3aBlaHbh OMEPATHBHO-PO3ITYKOBOI MisIbHOCTI. HarmionanbHa
nourimist  YKpaiHW TOKIWKaHa 3a0e3leuyBaTH BHUKOHAHHS IIUX TIPUMHCIB Y BCIX
HampsiMax CBO€i JISUIbHOCTI, BKJIIOYAIOYM 3A1MCHEHHS ONEPaTUBHO-PO3IIYKOBUX
3axomiB [3].

Cnin 3ayBaxkutH, mo KoHcTuTyiiss YKpaiHu HE MICTUTh NPSMHUX HOPM, SIKi

BKa3YyIOTh Ha 3A1MCHEHHS JIEpkKaBOI Oyab-SKUX (OPM KOHTPOJIO HAJl 3JTOYMHHICTIO.
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Onnak, pa3oM 13 TUM, B KOHCTUTYIIIi MICTUTBCSI BKa31BKa HA HEOOXIAHICTD 31MCHEHHS
JUSTTBHOCTI MO0 HEAOMYIIEeHHS 3104uHIB. TakuMm unHOM, Konctutyiis Ykpainu €
IOPUINYHOIO 0a3010 ISl ONEPaTHUBHO-PO3IIYKOBOIO 3aKOHOJABCTBA, BU3HAYAE MaiikKe
BC1 MPUHILUIIM ONEPATUBHO-PO3IIYKOBOI AISUIBHOCTI, TAPAHTY€E BEPXOBEHCTBO IIpaBa B
Jep>KaBl Ta MOXIIMBICTh 3BEPHEHHS 10 CyAy U1 3aXHUCTY KOHCTUTYUIMHUX IpaB 1
cB0OOJ moauHu ¥ rpomansHuHa [1, c. 28]. KoHcTuTyiliHI NPUHLIMIKA ONEPaTUBHO-
PO3IITYKOBOI JISIIBHOCTI — 1€ MPaBOB1 HOpMHU, siki niepeadadeni y I Po3aini (3aranbHi
OPUHILIMIN) Ta B 1IHIIMX HopMax KoHcturyuii Ykpainu, SKUMU HEOOX1THO KEpyBaTHCS
B OINEPATHBHO-PO3IIYKOBIM MisnmpHOCTI. Takumu, 30KpeMa, MOKHAa BHU3HAYUTH
NPUHIIMIIN: BEpXOBEHCTBA mpaBa (CcT. §); Al MibKHapoaHuX yroa (cT. 9); piBHOCTI
nepea 3aKoHOM (CT. 24); mpaBa Ha CBOOOJIY Ta OCOOHMCTY HEIOTOPKaHICTh (CT. 29);
HepoTopkaHocTi kutia (cT. 30); TaEMHUIl NMEpPenucku, TenedOHHUX MEeperoBOpIB,
tenerpadHoi Ta iHIIOI KopecnoHaeHwil (cT. 31); HeBTpyuyaHHsI y 0COOUCTE Ta ciMeiiHe
KUTTS1 ocodu (cT. 32); cBOOOIM TIepecyBaHHS Ta BUOOPY MicCIls MpoKuBaHHS (CT. 33);
HEJIOTOPKAHOCTI Mpapa BJIacHOCTI (CT. 41); 3a0e3neyeHHs mpaBa Ha 3aXUCT y CyAl (CT.
55); mpaBa Ha mpaBoOBY jgomnoMory (cT. 59); mpe3ymmiii HeBHHYBATOCTI (CT. 62);
CBOOOJIM BiJl CAMOBUKPHUTTS Ta IIPaBO HE CBIAYUTH MPOTH OJU3BKUX POAUYIB Ta YJICHIB
cim’1 (cT. 63) TotII0.

AHaji3 3a3Ha4CHUX KOHCTUTYLIMHUX HOPM Ja€ MiACTaBU CTBEPKYBaTH TIPO
HACTyIHE: TiJ] Yac 31HCHEHHS OMEePAaTHBHO-PO3IIYKOBOI AISJIBHOCTI HE JOIMYCKAETHCS
3aCTOCYBaHHS O€3MiICTABHOTO (DI3MYHOTO Ta TICUXIYHOTO BILTUBY, MPOBOKAIIIHUX JiH,
danbcudikamii ¢GakTiB TPOTUIPABHOI ISIBHOCTI Ta CTBOPEHHA CHTYAIlid, IO
KOMIIPOMETYIOTh 0CO0Y; MPIOPUTETOM 3a0e3MedeHHs] KOHCTUTYIINHUX MpaB 1 CBOOOT
JIOJUHU Ta TPOMAJsHWHA € 3a0e3MedYeHHs TapaHTid Ha ocoOuCTy Ta CIMEHHY
TAEMHUIIO, TPUA [bOMY, TIPAIIBHUKA ONEPATUBHUX  MIAPO3AUTIB  TOBUHHI
B1JIOKPEMITFOBATH BIJJOMOCTI IIOJI0 OCOOMCTOTO YKUTTS, CIMEHHOT MOBEAIHKHM Ta 1HIIMX
JaHUX BIAHOCHO OCOOHM, CTOCOBHO SIKOT 3I1MCHIOIOTHCSI OINEpaTHBHO-PO3LIYKOBI
3aX0AM, SKIIO BOHM HE CBiAYaTh MNPO TOTYBaHHS a00 BUMHEHHS 3JIOYHHIB;
OMEPATUBHO-PO3IIYKOBI 3aX0/M, SIKI OOMEXYIOTh KOHCTUTYLIMHI MpaBa 1 cBOOOIU
JIOVWHU 1 TPOMAJSIHWHA, Y TOMY YHUCII 3 BUKOPHUCTAHHSM OTEPATUBHO-TEXHITHUX

3ac001B, TTPOBOJATHCS BHHATKOBO Ta 3aCTOCOBYIOTHCS JIMIIE TOJ1, KOJH TPOBEICHHS

vuv..
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OCOBJIMBOCTI 3JIMCHEHHS ITPEJICTABHUIITBA 3A 3AKOHOM ¥
HOTAPIAJIBHOMY ITPOLECI

AxMaaHekax AHHA AXMaaiBHA
Crynentka 4 kypcy OC «bakanaBp»
KwuiBcbkuii HalioHanbHKUHM yHiBepcuTeT iMeHi Tapaca [1leBuenka

Beryn. IlpeacTaBHUIITBO 3a CBO€IO MPaBOBOIO IMPHUPOJOI0 Tepeadayae, Mo
NPEICTABHUK CBOIM BOJICBUSIBJICHHSIM YCTAaHOBIIIOE BHU3HAYEHY MOJIENb TMOBEHAIHKU
U1l 0coOM, Ky BiH TipeicTaBiise. [Ipu 11bOMy, HUM TapaHTYEThCS KOHKpPETH3allis
NIPABOBUX HOPM MaTepiaibHOTO Ta MPABOBUX HOPM HOTAPIaIBHOTO MPOIECYATbHOTO
paBa y MpaBOBITHOIIEHHI [8].

[IpencTaBHUIITBO BapTO MOAUIATH Ha 3akoHHE (IO BHUKAE Ha TIACTaBi
3aKOHY), TMPEJCTaBHUIITBO, SKE& BHHUKAE Ha IIJICTaBl JOTOBOPY (IOTOBIpHE abo
TOOpOBUIBHE  TPEACTABHUIITBO), a TaKOX MPEJACTABHUIITBO Ha  MIiJCTaBi
aaMIHICTPATHUBHOTO aKTy [7].

Meta pociaimkenns. [lomsrae y KOMIUIEKCHOMY Ta BCEOIYHOMY JOCIIIHKEHH1
0CcOONIMBOCTEN 3/11IICHEHHS TPEACTABHUIITBA 32 3aKOHOM Y HOTapiaJIbLHOMY MPOIECI.

Marepianu i meroam. i1 HanmucaHHd poOOTH OyJIO BUKOPHUCTAHO PsJl
METO/IB, 30KpeMa ICTOPUYHUM, TMOPIBHSHHS, CHUCTEMAaTH3allll0 Ta a0CcTparyBaHHS,
3’sICyBaHHSI MPUYUHHO-HACIIAKOBUX 3B’SA3KIB, aHall3 JOKYMEHTAlll Ta pe3yJbTaTiB

JISJIBHOCTI JOCTIHUKIB 3 MPOOJIEMH ITPOBEICHOTO JOCTIIKEHHS.
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