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JAEAKI ACIIEKTH ITPOBEJIEHHSA OBLIYKY B KPUMIHAJIBHOMY ITPOBA/KEHHI

SOME ASPECTS OF CONDUCTING A SEARCH IN A CRIMINAL PROCEEDING
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O0decbkoeo 0epaicagnozo YHigepCumeny 6HympiuHix cnpag

Y cTaTTi 3aiicHeHO HayKOBO-MPaKTUYHWIA aHania Hopm KpumiHanbHoro npouecyanbsHoro kogekcy (KIMK) Ta HopmaTueHo-NpaBoBuMX akTiB Ykpa-
THVM LWOA0 AesKMX NpoLecyanbHNX acrnekTiB NPoBEAeHHs 0OLLYKY B KpUMiHaNbHOMY NpoBafkeHHi. BuaHayeHo, Lo npoBeaeHHs 06LLYKy XuTna yu
iHLWOro BonogiHHsA ocoby Npu3BoAsATb A0 rpybux nopyLueHb Npas i cBo6oz rpoMaasH Ta CTBOPIOKOTb YMOBU ANS BUHUKHEHHS CRiAYMX MOMUWIIOK Ta
NOPYLUEHHS OCHOBHUX 3acaf KpUMiHanbHOro npoBagxeHHs. lNpoaranizoBaHo niagcTaBm ANs NPOBeAeHHs 0OLLYKy Ta 3ayBaXKeHO, L0 BOHM MatoTb
OyTV focTaTHIMM Ta BKa3yBaTh Ha MOXIUBICTb JOCATHEHHS OO METH, iHaKLLe Cnig4uin Cyaas BiAMOBMSiE B 3340BOJIEHHI BiANOBIAHOrO KNomnoTaH-
Hs. Po3rnsHyTo NpaBoBi acnekTu Ta npolecyanbHi pU3nkv Nif Yac npoBeAeHHs 0bLLyKy, 0cobnuBy yBary NpuaineHo TMM4YacoBOMY BUITYYEHHIO
€MeKTPOHHKX iHopMaLiiH1X cucTem abo ix YacTuH, MOBINbHMX TepMiHaniB cucTeM 3B'3Ky. AKLIEHTOBAHO Ha NPOBIeMHOCTI NMPaKTUYHOrO 3acTo-
CyBaHHS 3MiH, yHECEHMX A0 nonoxeHs 4. 2 cT. 168 KINK 3akonom Ne 2213-VIII Big 16 nuctonaga 2017 p., wo nepeadayae 3ab60poHy TMM4aCOBOrO
BUIYyYEHHS €NEKTPOHHYMX iHopMaLliiHux cuctem abo iX YacTuH, MOBINbHUX TepMiHaniB cMCTEM 3B’AI3KY.

[ocnigxeHo npobnemy 3abe3neyeHHs npas, cBOOOA Ta 3aKOHHUX IHTEPECIB Y4aCHUKIB KPYMIHANbHOTO NMPOBaKEHHS Mif Yac NpoBeAeHHs
obLwyky. HaronoweHo Ha HeobXigHOCTi Ha 3aKoHOAABYOMY PiBHI NMPUIAHATU HOPMAaTUBHO-MPaBOBI akTW abo rany3eBy iHCTPYKLiO MPO NOpsiAoK
30INCHEHHS KOMitoBaHHSA iHGopMmalLlii, Lo MICTUTLCA B iHPOPMaLiiHMX (aBTOMaTU30BaHUX) cucTemMax, TeNekoMyHikauinHux cuctemax, iHjpopma-
LliiHO-TENeKoMYHiKaLiH1X cucTemax, ix HEBif EMHMX YacTVHaX.

Bur3HaueHo Wnaxm nogonaHHs npobnem, akTyanbHUX Mig Yac NpoBeAeHHS OOLLYKY Ta HaBEAEHO LUNAXW BAOCKOHANEHHS HOPM KpUMiHanbHO-
ro npoLecyarnbHOro 3akoHy npoBefeHHs 06LLyKy. 30Kpema akLeHTOBaHO Ha HeOOXiAHOCTI BHECEHHS 3MiH o ab3auy 2 . 2 cT. 168 KIK Ykpainu Ta
BUKNafAEHHS BKa3aHoro absaLly B HaCTYMHil peaakuii: « Tumyacose BUNyYEeHHS eNneKTPOHHMX iHbopMmaLinHnx cuctem abo ix YacTuH, MOBINbHNX
TepMiHaniB cucTem 3B’s13Ky A5 BUBYEHHS (Di3NYHMX BNACTUBOCTEN, SKi MatloTb 3HAYEHHS NS KpUMIHANbHOTO NpoBagXeHHs1, 3abopoHeHo. Buny-
YeHHs1 TaknX NPeaMeTiB 3AINCHIOETLCA NULLE TOAI, SKLLO BOHW BXOAATb A0 Nepeniky, Woao SKoro NpsiMo HagaHo A03BiN Ha BiALLyKaHHS B yxBani
npo A03BiN Ha NpoBeAeHHst o6LwyKy». 3pobneHo cnpoby BOOCKOHANEHHS YMHHOTO KpuMiHanbHOro npoLecyanbHOro 3akoHo4aBCcTBa B YaCTUHI
3abesneveHHs npas, cBOOOA Ta 3aKOHHUX IHTEPECIB yHaCHWKIB KPMMiIHAIIbHOTO NPOBA[XKEHHS Nif Yac NPOBEAEHHS ODLLYKY.

KntouyoBi cnoBa: obLuyk, TMM4YacoBe BUITYYEHHS!, KNOMOTaHHS, CMiAYvi cyaas, KOHCTUTYLINHI NpaBa Ta cBoboau ocobu, AonycTUMUIA JokKas,
npouecyarnbHi rapaHTii.

The article deals with the scientific and practical analysis of the CPC norms and normative legal acts of Ukraine regarding certain procedural
aspects of conducting a search in criminal proceedings. It is determined that conducting a search of a home or other property of a person leads to
gross violations of the rights and freedoms of citizens and creates conditions for the occurrence of investigative errors and violations of the basic
principles of criminal proceedings. The reasons for conducting a search are analyzed, but it is noted that they should be sufficient and indicate the
possibility of reaching its goal, otherwise the investigating judge will refuse to comply with the relevant petition. The legal aspects and procedural
risks during the search are considered, special attention is paid to the temporary removal of electronic information systems or their parts, mobile
terminals of communication systems. The emphasis is placed on the problem of the practical application of changes made to the provisions of
Part 2 of Art. 168 CCP by Law No. 2213-VIIl of 16.11.2017, which provides for the prohibition of the temporary removal of electronic information
systems or their parts, mobile terminals of communication systems.

The problem of ensuring the rights, freedoms and legitimate interests of participants in criminal proceedings during the search is explored. In
particular, it is emphasized that it is necessary to legislatively adopt regulatory acts or sectoral instructions on the procedure for copying informa-
tion contained in information (automated) systems, telecommunication systems, information and telecommunication systems, their integral parts.

The ways of overcoming the problems that are taking place during the search are determined and ways of improving the rules of the criminal
procedural law of conducting a search are given. In particular, it is indicated that the need to amend the paragraph in Part 2 of Article 2. 168
of the Criminal Procedure Code of Ukraine and the statement of the said paragraph in the following wording: "Temporary removal of electronic
information systems or their parts, mobile terminals of communication systems for the study of physical properties that are important for criminal
proceedings is prohibited. Exclusion of such items is only possible if they are included in the list, for which a search permit is explicitly authorized
in the decision to authorize a search. " An attempt was made to improve the existing Criminal Procedural Law in terms of ensuring the rights,
freedoms and legitimate interests of participants in criminal proceedings during the search.

Key words: search, temporary seizure, petition, investigator judge, constitutional rights and freedoms, admissible evidence, procedural
guarantees.

IMocTtanoBka mnpo6aemu. 3abe3reucHHs MpaB 1 CBO-
00J JTIOMHM Ta TPOMAJSHHHA € OAHIEI0 3 TONOBHUX (DYHK-
1iil cowuianbHOI, MPaBOBOI JepXaBH, L0 repeadayeHo CtT. 3,
55 Koneruryuii Ykpainu. MibKHapoIHO-IIPaBOBI akTH y cdepi
IIpaB JIIOAWHH HPOTOJIOIMIYIOTh Cepell OCHOBOIIOIOKHHX MPaB
JIOMHU TIPaBO Ha JKUTIO Ta HOro HeIoTOpKaHicTh. Tak,
3rifHo 3 mosiokeHHsMu cT. 8§ KoHBeHWii mpo 3axuct mpas
JIFOIMHM 1 OCHOBHHX CBOOO]I «KOKEH Ma€ TPaBO Ha 1oBary Ji0
HAOTO MPHUBATHOTO 1 CIMEHHOTO JKUTTS, JI0 KUTJIA Ta TAEMHUII
kopecnionyieH i [1]. Cr. 30 Koncruryuii Ykpainu Bu3HA-
Yae, M0 KOXKHOMY IapaHTy€eThCsl HEJJOTOPKAHHICTD jKkUTia. He
JOIYCKA€THCSI MMPOHUKHEHHS 0 JKUTJIA YU JI0 1HIIOTO BOJIO-
JUHHS 0COOH, MPOBEJICHHS B HUX ONJISAY Y OOIIYKY iHAKIIEe
SIK 32 BMOTHBOBaHHMM pillleHHsAM cyay. Lle koHcTuTymiiiHe
IIOJIOXKEHHSI KOHKPETH30BaHO B 4. 2 cT. 234 KIIK, y sikiii 3a3Ha-
YeHO, 110 OOLIYK IIPOBOJUTHLCS Ha MiACTaBl YXBalU CIiAYOTO

cynai. OnHak npobnema 3abe3nedeHHst mpaB i cBo001 0coOu
B YKpaiHi mocrae JOBOJI TOCTPO, OCOONUBO II€ CTOCYETHCS
KPUMIHAJIBHOTO CyJounHCTBAa. Xoda KoHCTHTYyIi€O 1 3aKo-
HaMH YKpaiHU nependaueHo MOXKIMBICTh TUMYACOBOIO oOMe-
JKCHHsI KOHCTUTYIIIMHUX TIpaB i CBOOOJ JIFOMUHH 1 TpOMajs-
HuHa, niepeadaueHux ct. 30, 31, 32 Koncrutyii Ykpainu, mif
9ac 3IMCHEHHS JOCYJOBOTO PO3CIiTyBaHHS HE BHKIIOYCHI
3JI0B)KUBAHHS CTOPOHOIO OOBHHYBAUCHHS, SIKi JOIIYCKAIOThCS
i1 Yac 3/1iHCHEHHS] KPUMIHAJIBHOTO MTPOBAJIKECHHS, 1[0 3yMOB-
JIHO HENPaBHJIBHUM 3aCTOCYBaHHSM Ta HEIOTPUMAHHIM
HaJIEXKHO]I ITPaBOBOI IIPOLEAYPH.

CrneundiuauM € Te, IO KpUMiHAJIbHO-NPOLECYaIbHA
JUSUTBHICTD 1TOB’s13aHa 3 YTOPTHEHHSIM B 0COOUCTE KUTTS I'PO-
MaJsiH, OOMEXEHHSIM Y BHUIIaJKaxX, nependadeHux 3aKOHOM,
ix mpaB 1 cBOOOJ, 3aCTOCYBaHHIM 3aXOJIB HPOIECYaIbHOTO
npumycy. Lle BinOyBaeTbCs Mif yac MPOBADKEHHS OKPEMHUX
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CIiT4IuX Iiif, 30kpema oouryky. CyTh OOLIyKy MOJISITAE B MPHU-
MYCOBOMY OOCTEXEHHI JKUTJIA, iHIIOTO BOJIOAIHHA OCOOH,
001ryky ocobu. OpraHu JA0CYI0BOTO PO3CIIiyBaHHS Ta Mpo-
KypOpH YacTO HE HAJAIOTh HAJEKHOTO 3HAYEHHs 3aKOHHOCTI
7 OOTpyHTOBAHOCTI OOLIYKY, MPABMIILHOCTI MPOLECYaIbHOTO
oopMmiIeHHs HOro pesyibTaTiB, JOIYCKalOTh ICTOTHI MOpY-
LIEHHS MPOLECyalbHOr0 3aKOHOJABCTBA, BUMOT MOPAIbHOCTI,
IO LIJIKOM HENPHUITyCTHMO 332 yYMOB AalleIOBaHHS 3aKOHO-
JIaBIlsl, HAYKH Ta PakTHKH [2, ¢. 380].

AHani3 ocTtaHHiX AociaikeHb i myOuaikauiid. Y ropu-
OUYHIN JiTepaTypl acleKTH MPOBEAEHHS OOIIYyKY XHUTIA Yu
IHIIIOTO BOJIOMIHHS 0COOM Oy/M MPEIMETOM HAyKOBHX JIOCITi-
JDKeHb TaKUX BITYM3HSHUX i 3apyObKHUX yuenux: €.M. bria-
xiBebkoro, 1.B. Tmosmok, O.b. Komapuuuskoi, B.T. Mans-
penka, M.M. Muxeenka, B.T. Hopa, M.A. Iloropeuskoro,
JI.A. Ynanooi Ta inmmux. [Ipore 1s npoOnema 3aiuIIaeThCs
aKTyaJbHOIO, He3BaXKaroun Ha yucieHHi 3minu 1o KITK Ykpa-
THM, 30KpeMa ¥ Ti, IO CTOCYIOThCS IMPOBEACHHS OOIIYKY
JKUTIIA YM HIIOTO BOJIOAIHHS O0COOM, MPU3BOIATH JI0 IPYOHX
MIOPYILIEHB MIPaB i CBOOOJ IPOMAJISIH Ta CTBOPIOIOTH YMOBH IS
BUHHMKHEHHS CJTITYUX MOMIJIOK 1 MOPYIIEHHSI OCHOBHHX 3acal
KPUMIHATBHOTO MTPOBAKSHHSL.

MeTolo cTaTTi € HayKOBO-TIpakTHUHUH ananiz HopMm KIIK
Ta HOPMAaTHUBHO-TIPABOBHX aKTiB YKpaiHM IIOA0 NESIKHX MpO-
LeCcyaJbHUX aCIEKTIiB MPOBEACHHS OOLIYKY B KPUMIHATEHOMY
MPOBAa/DKEHHI Ta BAOCKOHAJIEHHS YMHHOrO KpHMiHaJlbHOTO
MPOIECYalIbHOTO 3aKOHOAABCTBA B YAaCTHUHI 3a0e3Me4YeHHS
paB, CBOOOJ Ta 3aKOHHMX IHTEPECIB YYACHUKIB KPUMiHAJb-
HOTO MPOBA/KEHHS TTiJT 4ac TPOBEICHHS OOIIYKY.

Bukiaag ocHoBHoro marepiasay aocaimkennsi. ITpaso
Ha HEAOTOPKAHHICTH JKUTJIA HEe € aOCONIOTHUM 1 MOXxe OyTu
00MEKEHO 3 METOI BHPIIICHHSI 3aBaHb KPUMIHAIBHOTO MPO-
Ba/DKEHHS B TIOPsIKY, nependauenomy KIIK. BomHouac Bax-
JIUBUM € T€, 1110 OOMEKEHHS KOHCTUTYLIIHHOTO TipaBa Mae OyTu
3MIMCHEHO Ha MMiCTaBax, SKi MOB’sI3aHi 13 3aXMCTOM IIIHHOC-
TeH, 110 KOHCTUTYLIITHO BU3HAIOTHCS, 1 B MEKaX, BU3HAYEHUX
HeoOxianicTio. TToromkyrounce i3 SI.I1. 3eiikaH, HEOOXiqHO
0aunTH PI3HULIO MK OOMEKEHHSM IpaB JIIOAWHHU Ta MOPY-
LIeHHAM 11 mpaB. OOMeKeHHsI [IPaB JIIOAWHY, BU3HAUCHE 3aK0-
HOM, — 11e Ta 00’ €KTHBHA Mipa J03BOJICHOT CBOOOAHU, Oe3 SKOT
CYCIIUIBCTBO HE MOXKE iCHYBaTH (SIK OW MH Il HE Ha3WBalH:
KOHIIEMIII€I0 CYCHIJIBHOIO JOTOBOPY, TEOPI€0 IPUPOIHOTO
npaea touo) [3, c. 49]. OuiHOYM BTPyYaHHS JACpKaBHUX
opraHiB y mpaBa 3asBHHKIB, nepeabadeni cr. 8 Koneniii,
€Bporeiicbkuit cyn 3 npas sonuan (nani €CIUT) mocriitHo
HAroJIOLIYE, I110 TaKe BTPyYaHHS He OPYILYE CT. 8, SIKIIO0 BOHO
3I1MCHIOETBCS «3T1AHO 3 3aKOHOM», IEPECIIiAY€E 3aKOHHY METY,
3a3HaYeHy B I[iif CTATTI, Ta KO BOHO € HEOOXIIHUM Y JIEMO-
KpPaTHYHOMY CYCITUTBCTBI 3817151 JOCSITHEHHST Ii€T METH.

O6myk BignosigHo no cr. 234 KIIK VYkpainu nposo-
JTUTBCS 3 METOH BHSIBICHHs Ta (ikcauii BiZomMocTel Mpo
OOCTaBMHH BUMHEHHS KPHMIHAJIBHOTO IIPABONIOPYIICHHS,
BIJIIIYKaHHS 3HAPSS KPUMIHAJIBHOTO IPAaBOMOPYIIEHHS
abo MmaifHa, 3100yTOro B pe3yibTari HOro BAMHEHHS, a TAKOXK
BCTAHOBIICHHS ~ MICI[E3HAXO/KCHHS  PO3IIYKYBaHHX  0Ci0.
3rigHo 3 4. 3 cr. 234 KIIK, y pasi notpedbu mpoBeaeHHS
OOIIYKy CIiTYuil 32 TOTOMKEHHSIM 3 IPOKYpopoM abo mpo-
Kypop 3000B’si3aHUI 3BEPHYTHCS JI0 CIIIAYOTO CYIAL 3 BiJIO-
BiZTHMM KJonoTtaHHsaM. KionoranHs ciiguoro abo npokypopa
PO TMPOBEICHHS OOIIYKYy TOBHHHO BIJMOBIAaTH BUMOTaM
ct. 234 KIIK VYkpainu. IlizcraBu Ui mpoBeneHHsS OOIIYKY
MaroTh OyTH IOCTAaTHIMH, 1110 BKa3ylOTh HA MOJKJIMBICTh J10CST-
HEHHsI IOro METH, 1HAKIIe CIIIYMiA CyIJis BiIIMOBIISIE B 33]10-
BOJICHHI BIiAIOBigHOro Kiomnoradds. [lizcraBamu mist 3amo-
BOJICHHSI KJIONIOTAHHSI MPO HAJaHHS JI03BONY Ha MPOBENCHHS
OOIIYKy >KUTJIA UM 1HIIOTO BOJIOAIHHS 0co0H € Horo oOrpyH-
TOBaHICTb Ta BiANOBiAHICTh BUMOTram cT. 234 KIIK Ykpainu.

VY 3B’3Ky 3 UM HEOOXIHO BIA3HAYMUTH, L0 Ui BIO-
CKOHAJICHHSI MTPOLIECYATLHOTO MOPSKY MPOBEICHHS OOIIyKiB
y KpUMiHAJIbHUX [IPOBAPKEHHSIX 1 MIABUIIEHHS €()EKTUBHOCTI
BUKOPHCTAHHS iX Pe3yNbTaTiB y KPUMiHAJIBHOMY NIPOLIECYyallb-

HOMY JOKa3yBaHHI 3aKOHOJABEIb NMPHUAHIB 3aKoH YKpaiHu
«IIpo BHECEHHs 3MiH /0 JSSKHX 3aKOHOJABYMX AKTIB IOIO
3a0e3neueHHs] JOTPUMAHHS NpaB YYaCHUKIB KPUMiHAJILHOTO
MPOBAKECHHS Ta IHIIUX OCI0 MPAaBOOXOPOHHHUMH OpraHaMu
M1 Yac 31iHCHEeHHS JOCYI0OBOTO PO3CiiayBaHHs» Bix 16 muc-
tonaza 2017 poxy Ne 2213-VIII [4], 1010KEHHSIMU SIKOTO BHE-
ceHo 3Minu 110 4. 3 cT. 234 KIIK. 3okpema 1.7 u. 3 ct. 234 KIIK
nepeadadeHo, 1o 000B’I3KOBOIO CKJIaIOBOKO OOIPYHTYBaHHS
KJIOIIOTaHHS CJIiT90T0, TPOKypopa Mae OyTH BKa3iBKa Ha 1HIH-
BiJyanbHi a00 POJOBI O3HAaKM peueil, JOKYMEHTIB, IHIIOTrO
MaiiHa abo 0ci0, SKi MIaHyIOTh BiJIIYKaTH, a TAKOX Ha iXHil
3B 530K 13 BYMHEHUM KPUMIHAIBHHM MPABOIOPYLICHHSM.
1010 BOTO MONOKEHHS, CITiJT 3a3HAYUTH, IO KOHKPETH3ALlisl
LIUX HOJIOXKEHb 3a0e3Ieuye [IPaBOBY BU3HAYEHICTh y MUTAHHI
100 METH Ta MEX CIiAUOi Aii Ta Bifirpae posib rapaHTii Bif
3JI0BXKHMBaHb 3 OOKy OprasiB JiepkaBHoi Biaau [5]. OcobmuBy
yBary pomy nutantio npuaisie €CI1JL, BiamoBigHo 10 mpak-
TUKH SIKOTO B PIlICHHI NPO MpPOBEAEHHS OOLIYKy Mae OyTu
MaKCHUMaJIbHO KOHKPETH30BaHO MEpPEJIiK pedel i JOKyMEHTIB,
Ha BiJIIIYKYBaHHS SKUX CIPSAMOBaHO 1110 Ciridy (po3IIyKoBy)
nito (mami C(P)H) [6]. UmnHa pemakuis 4. 3 ct. 234 KIIK
nependadae 3a3Ha4eHHs 1HAMBIAYaIbHUX a00 POLOBHUX O3HAK
peueid, JOKyMEHTIB, IHIIOr0 MaiHa abo oci0, SKMX IUIaHy-
€ThCs BIANIYKAaTH. BapTo MOrofuTHCh i3 yMKOKO MO TE, II0
BUKOPHUCTAHHS B KaTEropil «pOIOBi 03HAKK pedeil» mpu3Bene
JI0 HAIMiPHOTO PO3IIMPEHHSI TUCKPELiTHNX MOBHOBAYKEHB SIK
Cylly, TaK i MpolecyalbHUX OMOHEHTIB (MalTh Ha yBa3i CTO-
poHy o6BuHYyBaueHHs) [7, ¢. 83]. Takuii miaxia cymnepeyuTh
npaktani €CILT [8]. AHanoriuHy MO3MIIIO 3 FOTO TTHTAHHS
BucnoBioe i T.O. Anekcuk. ABTOp 3BepTae yBary Ha Te, 110
B pa3i yXBaJICHHS 3aKOHY B 3aIPOIIOHOBAHIN PEAAKIII] IPOEKTY
Ml TOHATTS POMOBHX O3HAK IOTPAILIITHME IIHUPOKE KOJIO
pedeil 1 JOKYMEHTIB, IO HAJIACTh MOXIIHBICTh BHIYYUTH iX
i yac oOUIyKy sIK Taki, 110 BXOISATh JI0 MEPEiKy, yKa3aHOTro
B yxBaJi. Tak, MOBepHEHHS TX 3aKOHHUM BJIACHHKaM OyJie 3Ha-
YHO yCKJIagHeHo [9].

OxpeMol yBaru 3aciayroBye Taka 3aKOHOJaB4a HOBAILisL, SIK
TUMYACOBE BIIYYCHHS CIICKTPOHHUX IHPOPMAIIITHUX CHCTEM
a00 iX YaCTUH, MOOUIPHUX TEPMiHAJIB CHCTEM 3B’ A3Ky. 3a3Ha-
YUMO, 1[0 BHECEHI 3MiHH € MPOOJIEMHUMH B TOMY CEHCI, 110
BOHH, TIO-TIEpIlle, HE MMOBHICTIO KOPEIIOIOTHCS 13 MOMepeTHbO
BCTAHOBJICHHUMH OOMEKECHHSIMH THMYACOBOTO BITYUYCHHS
Takux 00’€KTiB, HO-ApPYre, Y AESKUX ACIEKTaX HEAOCTATHLO
YiTKO BCTAHOBJIIOKOTH MEXKI JUCKpElii CTOPOHH OOBHHYBa-
yeHHd. [.B. ITIOBIOK CyIIHO MOpYIIy€e MUTAHHS OPO TE, L0
nonoxeHHs 4. 2 ¢T. 168 KIIK B penaxuii 3akony Ykpainu Bif
12 motoro 2015 p. Ne 191-VIII nepeabayae TuM4acoBe BUITY-
YCHHS CJIEKTPOHHUX 1H(OpMALIHHUX CHCTeM abo 1X YaCTHH,
MOOUTHPHUX TEPMIHAIIIB CHCTEM 3B’SI3KY JUISl BUBYCHHS (hi3nd-
HHUX BJIACTHBOCTEH, SKI MalOTh 3HAYCHHS Ul KPUMIHAIb-
HOTO TPOBAKCHHS, 3/1IHCHIOETHCS JIMIIC TOMI, SIKIIO BOHHU
0e3mocepesIHbO 3a3HavyeHi B yxBaui cymy. HaromicTh a03arg
TpeTiil 1€l K YacTUHM 3TiAHO i3 3akoHoM Ne 2213-VIII Bix
16 nmucronana 2017 p. nepenbayae, 1110 3a00pOHSIETHCS TUM-
JacoBe BWIYYEHHS EIEKTPOHHHMX i1H(OPMaUiiHUX CHCTEM
200 1X 4acTUH, MOOUITBHUX TEPMIHAJIB CHCTEM 3B’SI3KY, OKpPIM
BHUIIAJIKIB, KOJIM TX HAJ[@aHHS pa3oM 3 iH(QOpMaIIi€ro, [0 Ha HUX
MICTHTBCS, € HEOOXIZTHOIO YMOBOIO IPOBE/ICHHS €KCIIEPTHOTO
JOCTIKeHHSI, a00 SIKIO Taki 00 €KTH OTPUMAHO B pe3yJbTari
BUYMHEHHS KPUMIiHAJBHOTO TPABOIOPYIICHHS YH € 3ac000M
a00 3HAPSISIM HOTO BUMHEHHS, @ TAKOX SIKIIO TOCTYI A0 HUX
00Mexy€eThCs 1X BIACHUKOM, BOJIOALIBLEM 200 yTpUMYyBaueM
Y TOB’SI3aHUW 3 MOJOJIAHHSAM CHUCTEMH JIOTIYHOTO 3aXHCTY.
Sk GaunMo, y pasi CXOKOCTI 3arajbHOi ifei OOMeKeHHs
BUJTYYEHHSI, a03a1l TPETiii HE MICTHTh MOJIOKEHHS PO HE0O-
X1IHICTh BKa3iBKM Ha MOMJIMBICTH TUMYAacOBOTO BUITYYEHHS
32 YXBAJIOIO Cymy; TaKOXK SIK QJbTEPHATHBHY YMOBY BHITY-
YEeHHSI PO3IVIAAAIOTh Te, IO «JOCTYII IO HUX OOMEKYEThCS 1X
BJIACHUKOM, BOJIOIUIbIIEM a00 yTpUMYyBaueM YH IIOB’s3aHUI
3 MOZ0JAHHIM CUCTEMHU JIOTIYHOIO 3aXUCTY», IPOTE 15l yMOBa
B pa3i BiICYTHOCTI IONEpEeAHIX HiIK He MOke OyTH ajJbTepHa-
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TUBHOIO, aJIKE JIUILE Te, IO JOCTYI 0OMEXKY€EThCS X BIACHU-
KOM, BOJIOALIBLEM a00 yTPUMyBaueM 4 [OB’SI3aHUM 3 HON0-
JIAHHSIM CHUCTEMHM JIOTTYHOTO 3aXHUCTY, HiSIK HE CBIAYMTHL PO
HEOOXIIHICTh X BHJIYYCHHS, a/Ke OOMEKEHHS MOCTYIY J0
HOCIiB, SIKi MICTSATh 200 MOXKYTh MICTHUTH HaBIiTh IEPCOHAIBHI
JlaHi, € IPUPOJHUM IparHeHHsIM (i3uuHOi 0coOu 10 MpHUBaT-
HOCTi, OOMEXEHHSI AOCTYNy [0 AAHMX Ipo cebe, CBOE 0Co-
oucre ta cimeiine xutts [10].

Oco0IMBO «CyTIEepewIMBIMY € TOIOXKEHHS 4. 2 cT. 168 KITK
LIOJ0 TUMYACOBOIO BMIIyUEHHS EJIEKTPOHHUX iH(opMmarii-
HUX CHCTEM a0o0 1X 4aCTHH, MOOUIbHUX TEPMiHAIB CHUCTEM
3B’SI3KYy JUISA BUBYEHHS (DI3MYHUX BIACTHBOCTEH, 10 MArOTh
3HAYEHHS JJIsI KPUMIHAIBHOTO TPOBADKEHHS; 3IIHCHIOETHCS
JIMIIE TOJl, SIKIO BOHM O€3HOCEpeIHbO 3a3HAueHI B yXBai
cyny. Lli nmonoxkenns cynepevars 4. 2 ct. 16 KIIK, ne Bka3zano,
IO Ha MJCTaBax Ta B IOPSJAKY, MepeqOadyeHuX UM KOIEK-
COM, JIONYIIEHO THMYacOBEe BHIIyYEeHHs MaiiHa 0e3 CyoBOToO
pimenns; u. 1 cr. 132 KIIK Vkpainu — 3axonu 3a0e3neueHHs
KPUMiHaJIBHOTO MPOBAPKEHHS 3aCTOCOBYIOTHCSI HA IMiJCTaBi
YXBaJIM CIIAUOrO cyijai abo cyay, 3a BHUHSITKOM BHIAJIKIB,
nependadennx KIIK VYkpainu. Bomxouac 3akoHom Ykpainu
«IIpo BHECEHHS 3MiH 10 JIESSIKHMX 3aKOHOIABUUX AKTIB ILOZ0
3a0e3MeueHHs] JOTPUMAHHs NPaB YYaCHUKIB KPUMiHAJIBHOTO
MPOBA/KCHHS Ta IHIIKX OCI0 MPaBOOXOPOHHUMH OpraHaMu
IiJ] Yac 3A1HCHEHHS JI0CY/I0BOTO PO3CIiayBaHHs» Bijx 16 jwmc-
tonaga 2017 p. Ne 2213-VIII B3arani 3a00pOHEHO THUM4Ya-
COBE BIUIyYEHHS €JIEKTPOHHMX iH(opMaLiiiHux cucreMm abo
iX YacTHH, MOOUIBHUX TEpMIHATIB CHCTEM 3B’SI3KYy, OKpIM
BHIIQJIKIB, KOJIM 1X HAJ[aHHS pa3oM 3 iH(opMalli€ero, o Ha HUX
MICTHTBCS, € HEOOXiJTHOIO YMOBOIO IPOBEICHHS EKCIIEPTHOTO
JOCIHIIKEHHsI, a00 SIKIIO Taki 00’ €KTH OTPUMAHO B PE3yJbTaTi
BYMHCHHS KPUMIHAJIBHOTO MPABOMOPYIICHHS Yd € 3aco00M
a00 3HAPSIIIM HOTO BUMHEHHSI, @ TAKOX SIKIO TOCTYII 0 HUX
00MexXyeTbCsl iX BIACHUKOM, BOJIOALIBIEM a00 YTpUMYyBaueM
YH TOB’S3aHUI 3 MOJOJAHHSAM CHUCTEMH JIOTIYHOTO 3aXUCTY
[4]. TIpore B pa3i HEOOXITHOCTI CITYMIA YU TIPOKYPOP 3Mik-
CHIOIOTH KOTIFOBaHHS iH(OpMaIlii, 110 MiCTHUTHCS B iHpOpMa-
HiIHHUX (aBTOMAaTH30BAaHMX) CUCTEMaX, TEJIEKOMYHiKalliiHUX
cucremax, iH(pOpMaIiitHO-TEICKOMYHIKAIIHUX cHCcTeMax, iX
HeBia eMHUX vyacThHAX. KomiroBaHHs Takoi iH(opmarii 31iii-
CHIOETBCS 13 3alydeHHSM crenianicTa. Xoda 3aKOHOJaBellb
HE PO3KPUBAE HOHATTS «y pa3l HEOOXiTHOCTI», 3a JOTIKOIO
3po3yMisio, O i 3a0e3NeueHHs 3aBllaHb KPUMiHAJIBHOTO
npoBaKeHHs. [IpoTe Ha MPakTHIi Take BH3HAYECHHS MOXKHA
TPaKTyBaTH SIK 3aBroAHO. J[0 TOTO X y pa3i MpOCTOro KOIiro-
BaHHs 1H(pOpMaLii 3 OAHOT0 )KOPCTKOIO JUCKY Ha 1HIINUII 3MicT
iHpopMaIlil Ha 000X JUCKaX BIAPI3HATUMETHCS, OCKUIBKU ITif
4ac MPOCTOro KOMIFOBAHHS TaKa OIepallisi 31iiHCHIOBATUMETHCS
0e3 KOIiIOBaHHS 3aBaHTAXXYBaJbHUX CEKTOPIB, TAOIUIb PO3-
MIIIEHHS JaHuX Ta iHIoi ciyx0oBoi yactuHu. ToOTO mif
4yac MPOCTOrO KOIiIOBaHHS 3MicT iHpopmamii Ha omHOMY
JUCKY He Oylie 1ICHTUYHNAM 3MicTy iH(pOpMAIil Ha TUCKY, Ha
SIKMA OyJo 3MiHCHEHO 3ammc, He 30iraTMMeThCsl Tak 3BaHA
XEIlI-CyMa JUCKY, L0 MOXKE CIPUYMHUTH NPOOIEMH 3 J0BE-
neHHsM. OTxe, HeoOXimHO Oyne 3MiiCHIOBaTH HE TNpOCTe
KOTIFOBaHHSI, a Take, KOJIM Oyle CTBOpeHO 00pa3 JucKy (foro
KIIOHYBaHH:1). J{Jis1 11b0r0 OTPiOHI crienianbHi 3HaHHS B Taiy3i
KOMIT' FOTEpHOI TEXHIKM Ta CIelLialbHe MporpamMHe 3adesre-
yenHst. Kpim toro, Hopmu KIIK He MicATh 4iTKO BU3HAUEHOT

MpOLEypH BUKOPUCTAHHS TakWX Kormiil. Jlo Toro x min vac
MIPOBEJICHHS EKCIIepTH3U 00O0B’S3KOBO HEOOXIJHO HaJIaBaTH
opuriHan (BUWIydeHy TEXHIKy), aJUke 3a KOII€I0 3MiCTy cep-
BEpa HEMOXITUBO JIOBECTH JOCTOBIpHICTH iHpopMariii. Tomy
Jutst pearizaiii . 3 u. 2 ¢t. 168 KIIK HeoOxiaHo 3a6e3neuntu
MarepialbHO-TEXHIYHY OCHOBY 3HSTTS KOHil. 3 Ii€l0 MeToro
HEeoOXiTHO Ha 3aKOHOJABUOMY DiBHI NMPUIHATH HOPMATHBHO-
MPaBOBI aKTH 200 rayy3eBy IHCTPYKIIIFO MO0 MOPSIIKY 3/il-
CHCHHs KOIMiIOBaHHs iH(opMartii, 1o MICTUThCS B iHpOpMa-
LiHHUX (aBTOMAaTH30BaHMX) CHUCTEMaxX, TEJICKOMYHIKaI[lHHUX
cucremax, iH(hOpMalifHO-TEICKOMYHIKAI[IHHUX CUCTEeMaX, X
HEBiJ’€MHUX YaCTHHAX; BU3HAYUTH, XTO, Y IIPHCYTHOCTI KOTO,
3a yXBJIOIO Cy/Iy Y 3a IHIIMX MiJCTaB Ta 3 BUKOPUCTAHHSIM
SIKOTO 00JIaJTHaHHS Ta IPOrPaMHOro 3ade3neueHHs Oye BUKO-
HyBaTH 3a3HaueHi aii [11, c. 169—171].

Oxkpim TOTO, Yy JiiCHIN pemakiii y 3B’S3Ky 3 «THMYaco-
BUM BHJIYYCHHSIM CJICKTPOHHUX 1H(GOPMAIIHHUX cuCTeM abo
X YaCTHH...» BUHHKAE HEOOXITHICTh YTOUHEHHS TOIOKEHHS
LI0JI0 YXBAJIH Cyy, y sIKiif IX 6e3mocepeiHbo Tpeda 3a3HaYHuTH.
Takox HE3PO3yMIINM 3aJIMINAETHCS TMHUTAHHS IIOA0 KO-
BaHHsI iH(OpMaLlii, Ke TAKOXK 3M1HCHIOETHCS JIMIIIE Ha T ICTaBl
yXBaJli ciiigdoro cyani abo cyay. Amxe rasa 16 « Tumuacose
ButydeHHs MaiiHay KIIK VYkpainu He MiCTHTh MOCHIaHb Ha
TaKy IOpUANYHY TiJICTaBy THMYacOBOTO BWJIYYEHHS MaiiHa,
SIK yXBaJia Cy/y, JUIsl )KOTHOTO 3 BUIA/IKiB, OKPIM 3a3HaYEHOT0
B ab3ani 2 u. 2 ct. 168 KIIK VYkpainu [12, c. 81]. o Toro x
SIKIIO MAIHO BXOIUTB A0 IEPEiKy, 00 SKOTo MPSIMO HalaHO
JIO3BUI B yXBaJli CIIYOTO CYIJI, TO BOHO HE € THMYacOBO
BWITy4eHUM. TakoX BUHHKAE 3alHUTaHHs, CHOPMYIbOBaHE
3aKOHOZIABLEM IIOJ0 IIOJIOXKEHHS, «0Ee3MOCepeHbO 3a3Ha-
YEHOTO B yXBaJi CyIy», aJKe Ha CTaiil JOCYIOBOTO PO3CIHi-
JTyBaHHS CYJOBHH KOHTPOJb Y KPUMiHAJIBHOMY TPOBaJDKEHHI
3MICHIOE CIITUUE CYIIsL, SIKHii | BHHOCUTD YXBasy. PirieHHs
y dopMi yXBanu BUHOCUTBCS CYIOM B XOJIi CYIOBOTO PO3IIISLY.

Omxe, micnst nornoBHeHHs 4. 2 c1. 168 KIIK Ykpainu a63a-
1IOM 2 CTBOPEHO FOPUANYHY KOJI3i10: KOJIU B yXBalli cyay Oyae
3a3Ha4YeHO MEBHE MAWHO, SKE MiISrae BIIIYYSHHIO (Y IbOMY
BUIAJKy — €JIEKTPOHHI iH(opMauiiini cucremu abo ix uac-
THHH, MOOUIBHI TEPMIHAIM CHUCTEM 3B’S3KY), TO TaKe MaiHO
HE MOKE BBOKATHCS TUMYACOBO BHIydeHUM [12, c. 83].

Ha ui oOCTaBUHH Yy CBOEMY JHCEPTAIiHOMY JOCIIi-
JoxkeHHi 3Beprana ysary A.E. Pynenko, sika Bka3ajla Ha
HEOOXiAHICTh YHECeHHs 3MiH 10 ad3amy 2 4. 2 c1. 168 KIIK
VYkpaiHu Ta BUKJIAJCHHS BKa3aHOro a03ally B HACTYIHIH
penaknii: «TuM4yacoBe BWIyYEHHs EJIEKTPOHHUX iHDOpP-
MalifHuX cucteM abo X 4acTHH, MOOLIBHUX TEpPMiHAIIB
CHCTEM 3B’S3KY AJISI BUBUCHHS (DI3MUHUX BIACTHUBOCTEH, AKi
MaroTh 3HAUYEHHs I KPUMIHAJIBHOTO NMPOBAKEHHS, 3a00-
poHEeHO. BrirydeHHs! TakuX NPEAMETIB 31iHCHIOETHCS JIHIIe
y pasi, AKII0 BOHU BXOJATH A0 NEePesiKy, H0A0 SKOT0 IPSMO
HaJaHO J03B1JI HA BiJIIIYKAHHS B yXBaJli PO J03BJI HA MIPO-
BeJieHHST 00myKy» [12, ¢. 196]. Ha namy aymKky, ykazaHa
MIPOITO3UILis € I[IJIKOM MPUHHATHO.

BucnoBku. Otxe, 3a0e3leUeHHs HAJEXKHOI IPaBOBOI
nporeaypu oOIIyKy NOTpeOy€e MOAAIBIIOr0 BJOCKOHAICHHS
Ta JIOOTPAIFOBAHHS SK BIAMOBIIHMX HOPM, TaK 1 yHi(ikaril
MPAKTHKH iX 3aCTOCYBaHHS 3 METOIO 3a0e3neueHHs eeKTHB-
HOCTI BUKOPUCTaHHS PE3yJbTaTiB OOIIYyKy B KPUMIHAILHOMY
MpOIIeCyaTbHOMY JIOBE/ICHHI.
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YK 343.3/7

OCOBJIMBOCTI KPUMIHAJIICTUYHOI XAPAKTEPUCTHUKH 3JIOYUHIB
IMPOTHU OB’€EJHAHDb I'POMA JISIH TA )KYPHAJIICTIB

THE PECULIARITIES OF THE FORENSIC CHARACTERISTIC OF THE CRIMES
AGAINST THE CITIZENS AND JOURNALISTS ASSOCIATIONS

Toucroii €.0.,
a0 'IoHKmM 0OKmMopanmypu ma ao 1oHKmypu
Hayionanenoi akademii 6Hympiwnix cnpas

Y cTatTi po3rnsAHyTO 0COBNMBOCTI KPUMIHANICTUYHOI XapakTePUCTUKK 3MOYMHIB MPOTW 06’eAHaHb rPOMaasH Ta XXypHanicTiB. BusHavaeTbcs
MicLe crnocoby BUMHEHHST 3MI04MHY Y CTPYKTYpi 06’€KTUBHOI CTOPOHM 3MOUMHY. AKLIEHTYETLCS yBara Ha TOMY, LLO OAHIEH i3 MPUYMH HU3LKOFO PiB-
HS PO3CIiAYBaHHS 3MOYMHIB, YYMHEHUX NPOTW 06’eAHaHb rPOMaAsH Ta XypHanICTiB y 3B'A3Ky 3 iXHbOK NPOMECINHOW AiSNbHICTIO, € HEAOCTATHIN
piBeHb NpodeCINHOI MIArOTOBKM NPALiBHUKIB CNigymx i onepaTMBHMX Niapo3ainis HauioHanbHoi noniuii YkpaiHu, oTpyMaHHA AoKa3iB | BAHECEHHS
HE3aKOHHMX pilleHb B yMOBaX aKkTUBHOI NPOTUAIT pO3CNiAyBaHHI0 3 GOKy He TinbKv KpYMiHanbHOrO CEPEAOBNLLA, a i AEAKNX KEPIBHUKIB AepXKaBHUX
i rpoMagfCcbkux CTPYKTYp. HaBOAUTLCS OIS CUCTEMM KPUMIHAMICTUYHO 3HaYYLLMX O3HAK 3MOYMHY, LLO BKodae B cebe AaHi npo ocobnvsocTi oco-
6ucToCTi NoTepninoro, 3yMOBEHi oro cneumdikoto i cdepoto NpodecCinHOi AisNbHOCTI, 0COOMUCTOCTI 3NOYMHLA | MOTMBY OTO AilA, OGCTAHOBKY i
€nocoBy NiAroTOBKM, YYMHEHHS! | MPUXOBaHHS 3MOYMHIB, MEXaHiI3My CrifoyTBOPeHHS! | Nokanisaii cnigis, 3aBgaHoi NoTepninomy Lukoau, LWo nepedy-
BaKOTb Y KOPEMSALINHMX 3B’A3kax Mk CODOI0, 3HaHHS | BUKOPUCTaHHS SKWX CMpUSE ONTUMI3aLii NpoLecy po3crigyBaHHS KpMMIHaNbHVX NPOBamKeHb
[aHoi kateropii 3ro4unHiB. OkpeMo aBTop 3yNMHSIETLCS Ha cneuudili ocobucTocTi noTepninoro, sikot € ocoba, 3aKOHOAABHO HaAineHa 06oB’s3kaMu
30iCHEHHS NPOECINHOI XKYPHAMICTCLKOI AiANbHOCTI, L0 Y MpoLeci po3cnifyBaHHSA BKa3aHOI rpymnu 3MOYMHIB MOBUHHO OyTU BPaxoBaHO B KOXKHOMY
OKpEMOMY MpoBaKeHHI. BuokpemniooTbes HanbinbLL XapakTepHi cnocoby 3MoYMHHOTO BNAMBY Ha XXypHaricTa, 3okpeMa isnyHe HacunbCTBO Ta
NCUXONOTYHNIA TUCK. BogHouvac crnocib 3noymHy AeTepMiHYETLCS He Tinbku cdepoto NpoeciinHKX iHTepeciB NOTepinoro, ane i MOTMBaM 31104MH-
HOI AinNbHOCTI. ABTOPOM 3BEPHYTO yBary Ha Criocobu BUMHEHHS 3MOYMHY, SKUA HEMUHYYE NOB’'A3aHUIA i3 3aNULLEHHSAM 3MOYMHLIEM MaTepianbHUX
Ta ideanbHUX CrifiB, a TakoX Ha 0cobrnmBe 3HAYeHHS HapiBHI i3 TPAAULIHUMK ENEeKTPOHHO-LUMMPOBMX CRIAIB YYMHEHHS 3M04MHY, BIAMIHHUMMN
0COBNMBOCTSIMU SIKMX € CrieLianbHi crifoyTBOPHOKYI i crigocnpuiiMatodi 06'ekTI, SKUMU BACTYNaoThb TEXHIYHI MPUCTPOI i NporpamMHi 3acobu 3B’A3ky.

KntouyoBi crnoBa: nepeLukofkaHHs 3aKOHHIN NPOMECIHIN AiSNbHOCTI XypHanicTiB, 06’€KTYBHa CTOPOHA 3MOYKHY, CMOCIO BYMHEHHS 3104MHY,
XepTBa, 0c06a-3M04NHELb, CriaN 3MOYMHY.

The article deals with the peculiarities of the forensic character of crimes against the associations of citizens and journalists. The place of the
method of committing a crime in the structure of the objective side of the crime is determined. The attention is paid to the fact that one of the rea-
sons for the low level of investigation of crimes committed against associations of citizens and journalists because of their professional activities
is the lack of professional training of investigators and operational units of the National Police of Ukraine, obtaining evidence and making illegal
decisions in conditions of active opposition to the investigation from the side of not only the criminal environment, but also some leaders of state
and public structures. An overview of the system of forensic meaning of the crime, which includes data on the characteristics of the personality
of the victim due to its specificity and sphere of professional activity, the identity of the offender and the motive of his actions, the situation and
the way of preparation, committing and concealing crimes, the mechanism of track-formation and tracing localization, caused to the injured party,
who are in correlation with each other, knowledge and use of which helps to optimize the process of investigation of criminal proceedings of this
category of crimes. The author dwells, in peculiar, on the specifics of the personality of the victim, which is a person who is legally entrusted with
the duties of professional journalistic activity, which in the course of investigating the said group of crimes must be taken into account in each
separate proceeding. The most typical ways of criminal influence on a journalist are distinguished, in particular, physical violence and psychologi-
cal pressure. At the same time, the method of crime is determined not only by the sphere of the professional interests of the victim, but also by the
motives of criminal activity. The author focuses on the method of committing a crime, which inevitably involves leaving the criminal material and
ideal traces, as well as on a special significance along with the traditional electronic-digital traces of the crime, distinguishing features of which
are special track-creating and track-perceiving objects, e.g. technical devices and software communication means.

Key words: obstruction of legal professional activity of journalists, objective aspect of crime, method of committing crime, victim, perpetrator,
traces of crime.

IMocTanoBka npo6iaemu. HaliBaXIHMBINIOW MOJITUYHOT OOCIYrOBYBaHHS MOJMITHMYHHMX IHCTUTYTIB, poOIsyu iHQOp-
CKJIQJIOBOI0O YAaCTHHOIO PO3BHTKY JIEMOKPAaTHYHOTO IHCTH- Malil0 MPUAATHOIO JUISi BUKOHAHHS HUMH KOMYHIKaTHBHOI,
TyTy B YKpaiHi € cBo0OOJa i HE3aNeXHICTh *KYpPHANICTCHKOI  yNpPaBIIHCBKOI, ieonoriyHol i iHmmx QyHKIidA. Bucsiniro-
JismbHOCTI. YacTo JKypHANiCTH 3MiMCHIOIOTH iH(GOpPMAIifHE oYM HAWTOCTpilli, CKIaaHi 1 HAaBITH CKAHAAIbHI IOJITHYHI
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