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The question of principles in the science of criminal procedure is given a lot
of attention. Granting any right can become a formality if the necessary conditions
for its implementation are not created [5, p. 17]. Therefore, the current criminal
procedure legislation not only provides the right to protection, but also ensures
access to it, and the latter comes to the fore. Ensuring the right of a suspect,
accused, acquitted, convicted person to be defended is currently defined as the
basis of criminal proceedings [9].

The principle of guaranteeing the accused the right to be defended is a
constitutional principle that meets all the above criteria and must be strictly
observed at all stages of criminal proceedings. This principle is one of the most
important guarantees of a lawful, reasonable and fair sentence, as it strengthens
the adversarial nature of criminal proceedings [1, p. 81]. As noted by the
Supreme Court of Ukraine in the Information Letter "On Judicial Practice of
Ensuring the Right to Defense in Criminal Proceedings", providing the accused
with the right to defense, according to Art. 129 of the Criminal Code, is the
main principle of justice, and in accordance with Art. 7 of the CPC of Ukraine is
referred to the general principles of criminal proceedings. This constitutional
principle of criminal proceedings creates general conditions for the legal
regulation of the right to protection from criminal prosecution as one of the
fundamental rights guaranteed, inter alia, by international standards, and
establishes general requirements for criminal procedure of criminal proceedings
in order to properly implement protection functions. The right to protection is
an inalienable, natural human right, guaranteed by international law and the
provisions of the CC. This right is normatively enshrined in a number of
international legal acts, in particular in paragraph 3 (c¢) of Art. 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter - the ECHR), and is one of the fundamental constitutional rights of
man and citizen in accordance with Part 2 of Art. 63 UC.

In addition to the already mentioned constitutional norm (paragraph 5, part 3
of Article 129 of the UC), the considered principle of criminal proceedings is
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enshrined in Art. 20 of the CPC of Ukraine, which provides for the right to defense
for the suspect, accused, acquitted and convicted.

It should be noted that for a long time the moment when a person had the
right to be defended was considered their arrest according to the European Court of
Human Rights. However, this position of the Court changed after the decision in
the case of "Salduz v. Turkey". Salduz's case represents a serious reassessment of
the ECtHR's position on the importance of the "investigation stage for the
preparation of criminal proceedings". The suspect in the case was a 17-year-old
juvenile who was questioned by the Turkish police's anti-terrorism unit in the
absence of a lawyer and made several confessions to his involvement in the crimes
he was suspected of. The case was initially heard by the ECHR, which found no
violation of the right to a fair trial, mainly on the grounds that the applicant had
legal representation during the trial and appeal proceedings, his application was not
the only ground for conviction and he was able to rebut the allegations.
prosecution. Therefore, the fairness of the trial was not harmed by the lack of legal
assistance during the suspect's detention.

This new approach was quickly confirmed in the following list of ECHR
cases ("Panovits v. Cyprus", "Dayanan v. Turkey", "Pishchalnikov v. Russia",
"Brusco v. France"), in which the Court consistently stated that access to the
defense counsel in the early stages is a procedural guarantee of the right not to
testify against themselves and the main guarantee of prevention of ill-treatment,
considering the vulnerability of the accused in the early stages of proceedings
when he gets into the stressful situation and facing increasingly complex criminal
law [4, p. 100-102]. In particular, no one should be questioned, coerced or invited
to take part in investigative or procedural actions without the right of access to
legal aid. This right applies to all suspects and accused regardless of formal legal
status [10, p. 15].

The practice of substantiating sentences with initial explanations or
testimonies of defendants given in violation of the right to remain silent or the right
to defense counsel remained a systemic problem, despite numerous ECHR rulings,
including those against Ukraine. For example, in 2012 the Court found a violation
of Art. 6 of the Convention on Similar Circumstances ("Grinenko v. Ukraine";
"Grigoriev v. Ukraine"; "Titarenko v. Ukraine"; "Khairov v. Ukraine",;
"Zamferesco v. Ukraine"; "Serhiy Afanasyev v. Ukraine"). In the case of "Yuriy
Volkov" v. Ukraine [6] (judgment of 19 December 2013), the applicant alleged
that during his undocumented detention at the police station from 06.12.2003-
07.12.2003 and in the absence of legal aid, he had been forced to confess to the
robbery and murder of Ms. D. He stated that he withdrew his initial confession as
soon as he was appointed a legal attorney. The court noted that, contrary to the
applicant's arguments, he did not consider that his right to legal aid had been
restricted during his interrogation in the presence of one of his lawyers, as the
above lawyer had not been appointed investigator but had been invited by the
applicant's and the applicant had no objections to it. However, the Court concluded
that the domestic courts had not convincingly found that the applicant's initial
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confession had been given entirely voluntarily. The Court therefore found that the
applicant's right not to testify against himself and to seek legal aid had been unduly
restricted during his initial questioning by the police and that this restriction had
not been remedied during the proceedings in his case. This was sufficient for the
Court to conclude that there had been a violation of paragraph 1 of Article 6 of the
Convention in combination with paragraph 1 of Art. 6 of the Convention [8, p.
137-139].

Violations of the right of the access to defense on time remained a problem
in the following years, as noted by the European Committee for the Prevention of
Torture, Inhuman or Degrading Treatment or Punishment, during the visit of its
representatives to Ukraine in 2014 [7]. One of the most common cases of such
violations is the difference between the time of actual detention and the time
specified in the detention protocol, which occurs in almost 23% of cases [2].
According to the Coordination Center for Legal Aid, in 2020 the regional centers
received a total of 87,276 instructions to lawyers for the provision of a free legal
aid, of which 19,199 - to protect detainees in criminal proceedings, 45,731 - to
provide protection by appointment, 4,851 - for the protection of persons detained
in administrative proceedings, 9,187 - for participation in a separate procedural
action. In addition, 3,862 instructions were issued for protection in the application
of coercive measures of a medical nature, 3,064 for the provision of a free legal aid
in court decisions during the execution of sentences, and 1,217 for the provision of
a free legal aid to persons sentenced to imprisonment, 165 for a free legal aid
during the extradition of persons [3].

Therefore, the content of the principle under consideration should also be
expanded by amending the CPC of Ukraine, in particular Art. 20 of the Criminal
Procedure Code of Ukraine.
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