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OpraHi3aulilHo-npaBoBi acnekTh
[lOCYZI0BOro CAiacTBa
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OCKAPYKEHHSl PO3YMHUX CTPOKIB
MiZ YAC A0CYZ0BOr0 PO3C/IIAYBAHHS

Y cmammi aHanisylombca npobsiemu  peanizayii
3020/1bHOI 3acadu KpUMIHA/IbHO20 NPOUECY «PO3YMHICMb
CmpokKig». Po3eniaHymo noHAmMmA ma npobiemu may-
MQAYeHHA PO3YMHUX CMPOKi8 3 YpaxyBaHHAM NPAKMUKU
€sponelicbkoz2o cydy 3 npas /toduHU. KoHcmamyembcs,
WO CMPOKU KPUMiHA/IbHO20 NPOBAOKEHHS 3YMOBJIHOIOMb
KOMNOHeHmuU waudKocmi docydo8020 po3c/iidysaHHsA, ane
PA30OM i3 YUM € 4acmKoso 06’€EKMUBHOK 4aCOBOK Kame-
2opieto. BooHowac wsudkicme po3cnidysaHHA nepebysae
V B3AEMO38’A3KY i3 OYIHOYHUMU NOHAMMAMU, MAaKUMU K
«PO3YMHUU CMPOK» ma «0ocmamHicme dacy» 01 84u-
HeHHA 8ionosioHUX npoyecyasibHux Oili abo npuliHAMMS
npouecyasibHUX pilueHb 8ionosioHO 00 nosioxeHb cm. 28
KTIK Ykpainu.

062080ptoembca npobiema 3ab6e3nedeHHs BUKOHAHHSA
BUMO2 3aKoHOOascmsa W00 OO0OEPKAHHA PO3YMHUX
cmpokis, 6e3nocepedHbo BusHayveHux y KIMK Ykpainu,
3 027190y HA CK/IQOHICMb KPUMIHA/IbHO20 NPOBACKEHHS,
AIKQ BU3HAYAEMbLCA 3 YPAXYBAHHAM CKAAGOHOCMI KpUMi-
HQJ/1bHO20 NPOBAOKEHHS, NOBEOIHKU YYacHUKi8 ma cneyu-
¢iku npouecyasibHuUx 0ili, HeObXiOHUX 0N 3a6e3neyeHHs
HazexHoi AKocmi docy0oB8020 po3C/1i0yBaHHA.

Posananymo npobnemu MexaHiamy peanisayii npasa
HQ OCKApXeHHS PO3YMHUX CMPOKI8 KPUMIHA/IbHO20
nposadeHHA Ha cmadii Jocydoso20 pO3CAidy8aHHA
ma npoaHanizo8aHo npobsiemMu ma iHwi HedoliKu npa-
8080i peziiameHmayii - 3axucmy npas  nNico3pBaHo20,
068UHYBa4YeH020, nomepnisiozo, iHWUX ocib, npasa 4u
3AaKOHHI iHMepecu AKUX 06MexXymbCa nid yac docydo-
8020 po3c/1idyBaHHA. BusHayeHo, wo 38epHeHHA 0o opaa-
Hi8 NpOKypamypu He MOXXHQ po32/1A0amu epeKmusHUM
ma docmynHUM 3acobom 3axucmy 3 027180y Ha me, Wo
cmamyc opaaHis NPoOKypamypu 3a HAUiOHA/IbHUM 3aKo-
HOOaBcmBOM He nepedbayae egekmusHUX aapaHmill
0717 He3a/1exkH020 ma 6e3CMOpPOHHBL020 nepe2Ady cKape
3aAB8HUKA. YBa2a OKyCYemMbCA Ha HeobxiOHocmi BUKOPU-
CMAaHHA Npakmuku €sponelicbkozo cydy 3 npas J1l0OUHU
014 06rpyHmMysaHHA 8i0N0OBIOHUX CKap2 HA NOpYWeHHSA
PO3YMHUX CIMpPOKiB.

Knrodosi ciosa: po3ymHicmb cmpokis, npoyecyasibHi
CmpoKu, docydose po3c/idyBaHHA, OCKAPKEHHS.

Zhovtan P. V., Kapitsa A. A. Appeal of reasonable
terms during the pre-trial investigation

The article analyzes the problems of implementation
of the general principle of the criminal process
“reasonable time”. The concepts and problems

MosmaH 1. B., Kaniya A. A.

of interpretation of “reasonable terms” taking into
account the case law of the European Court of Human
Rights are considered. It is stated that the terms of criminal
proceedings determine the component of the speed
of the pre-trial investigation, but at the same time
it is a partially objective time category. At the same
time, the speed of the investigation is interrelated
with evaluative concepts, such as “reasonable time”
and “sufficient time” to take appropriate procedural
steps or make procedural decisions in accordance with
the provisions of Art. 28 of the Criminal Procedure Code
of Ukraine. The problem of ensuring compliance with
the law on compliance with reasonable deadlines, as
well as deadlines directly defined in the CPC of Ukraine,
given the complexity of criminal proceedings, which is
determined taking into account the number of suspects,
accused and criminal offenses, the scope and specifics
of procedural actions necessary to ensure proper
the quality of the pre-trial investigation and ensuring
the requirements of the criminal procedure law regarding
the observance of the principle of reasonableness
of the terms of the pre-trial investigation. The problems
of the mechanism of realization of the right to appeal
“reasonable terms” of criminal proceedings at the stage
of pre-trial investigation are considered and the problems
and other shortcomings of legal regulation of protection
of rights of suspect, accused, victim, other persons
whose rights or legitimate interests are limited during
pre-trial investigation are analyzed. It is stated that
recourse to the prosecutor’s office cannot be considered
as an effective and accessible remedy, given that
the status of the prosecutor’s office under national law
does not provide effective guarantees for the independent
and impartial review of the applicant’s complaints.
Attention is focused on the need to use the case law
of the European Court of Human Rights in substantiating
relevant complaints of breaches of reasonable time.

Key words: reasonableness of terms, procedural
terms, pre-trial investigation, appeal.

MoctaHoBKa npo6aeMM Ta ii aKTyasbHiCTb.
B yMoBax CbOroZileHHs Be/MKa KinbKiCcTb cKapr, Lo
nepebyBaloTb Ha po3rniafi €BponencbKoro cyay
3 npaB awauMHu  (ECMJT), cTocyeTbcAa HaaMipHOT
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OpraHisaliiHo-npaBoBi acnexkTH
A0CYyA0BOro cniactaea

TPMBAJIOCTi KPMMiHa/IbHMX MPOBaJXKeHb. Y CrpaBax
NpoTH YKpaiHM HaM6iNbll NOLUMPEHUM MOPYLIEHHAM
€CMNJ1 Ha3MBa€E MOpYLUEHHS MpaBa Ha CrpaBe/IMBUi
po3rnaj crnpasBu MpPOTArOM PO3YMHOr0 CTPOKY, BiA-
3HayaKuu CMCTeMHi NnopylleHHA YKpaiHoto KoHBeH-
uii. MpM ubOMYy 3Ha4YyHa KiNbKicTb piweHb, Aki €CMJ
yXBaJMB Yy ChpaBax MpPOTM YKpaiHW, CTOCYETbCA
OCKap*KEHHA came TpMBaJIOCTi KPWUMiHaZbHUX Mpo-
BaJPKeHb Ta BigCyTHOCTI edeKTMBHOro 3acoby npa-
BOBOIO 3axMCTy Y 3B’A3KY 3 UMM, Bysla HECYMiCHO
i3 BUMOroK <«pO3yMHOr0 CTPOKY». BupilleHHs BKa-
3aHOT NPO6/IEMU € HarasibHO HEOBXiAHMM. YCYHEHHSA
HeZoNiKiB NpoLecyasbHOrO 3aKOHOAABCTBA Ta 3abe3-
NeYyeHHs 3JiIMCHEeHHA eMdEeKTMBHOIO CyAO04YMHCTBA
Yy PO3yMHi CTPOKM, 3abe3neyveHHs NocaigoBHOI Cyao-
BOi NPAKTMKM € OHWMM i3 3aBAaHb [naHy Ain 3 pea-
nizayii HauioHanbHoi1 cTparterii y cdepi npas A04MHU
Ha nepiog go 2020 p. (n. 21) [1].

AHanis ocrtaHHiXx gocnigxeHb i ny6nikauin.
MuTaHHA, MoB’A3aHi 3 JOTPUMAHHAM PO3YMHMX CTpO-
KiB Nig Yac 34iMCHEHHA KpMMiHa/IbHOTO NPOBaAXKEHHS,
pocnigkysanu y coix npauax 0.C. Apxinos, 1.B. 'no-
BtoK, O.B. Kannina, O.M. KyunHcbKa, |.B. Manodees,
I.B. Macnos, M.l. MawkoBcbkuM, An. MaxnesaH3age,
B.M. TeptmwHuK, K.KO. XatmynniH, A.B. AryHoB Ta iH.

MeTolo Ta 3aBAAHHAM CTaTTi € JOC/iAKEHHA Npo-
rajimH okpemux nosoxexb KK YkpaiHM wozo npo-
LecyasbHOro MexaHiaMy peanisauii npaBa y4YaCHMKIB
KPUMiHa/IbHOrO MPOBAAMKEHHA Ha OCKapXKEHHA Heno-
TPUMaHHA PO3YMHMUX CTPOKIiB KpUMiHa/IbHOro nposa-
OXKEHHSA, BiALWKOAYBaHHS (KOMMeHcalii) 30MTKiB Yepes
HeoOI'pyHTOBaHy TPMBaJTiCTb CyA04YMHCTBA.

Buknag ocHoBHoro Mmarepiany. JloTpMMaHHA
PO3yMHMX CTPOKiB KPMMiHa/IbHOrO MPOBaZAKEHHSA
€ OCHOBOMOJIOXXHUM 3aBAAaHHAM LUBMAKOIO pO3Caiay-
BaHHA OY/b-AKOro KpMMiHa/IbHOrO MPaBOMOPYLUEHHS,
3akpinneHoro y ct. 2 KIK, wo Bigobparkae BMMOrM
cT. 6 KoHBeHLUiT Npo 3axMCT npaB JAUHM i OCHOBOMO-
JIOXKHWMX CBO6OZA (fani - KoHBeHUis) LwoAo npaBa KO-
HOro Ha CrnpaBeA/IMBWMI Ta MyG/IiYHMI PO3rAsz MOro
CnpaBM BMpPOAOBX PO3YMHOr0 CTPOKY HE3aNeXHUM
i 6e3CTOpOHHIM cyaoM. lNpu LUbOMY npaBoBa pearia-
uia n. 21 cr. 7 KINK «3arasbHi 3acagy KpMMiHasIbHOro
NPOBaZKEHHA», AKOK NepejbajvyeHo 3arasibHy 3acajy
KPUMiHa/IbHOrO MPOBaZKEHHA - «PO3YMHICTb CTpO-
KiB», CMpsAMOBaHa Ha 3axMCT CTOPiH Bif 3aTAryBaHHSA
KpUMiHa/IbHOr0 MPoLeCy Ta NPOBEAEHHA CNigumMx (po3-
LUYKOBUX) AiM, CNpPSMOBAHMX Ha BCTAHOBJ/IEHHS BCiX
06CTaBUH Yy KpUMiHa/IbHOMY MPOBAaAKEHHI.

CrarTeto 28 KIMK YKpaiHW BCTaHOB/EHO, O Mig Yac
KPUMiHa/IbHOrO MPOBaZKEHHA KOXKHa MpoLecyasbHa
Jia abo npouecyasnbHe pilleHHA NOBUHHI 6YTW BMKO-
HaHi a6o NPUIHATI B PO3YMHi CTPOKU. PO3YyMHMMM

BBaAXKalOTbCA CTPOKM, LU0 € 06’ EKTUBHO HEOOXiAHMMM
AN BUKOHAHHS MpouecyasbHUX Aid Ta MpUMHATTA
npowecyasibHUX pilleHb. PO3yMHi CTPOKU HE MOXYTb
nepesuiLyBaTH nepegbadeHi uum Kogekcom CTpoKM
BMKOHAHHSA OKPeMMX MpouecyasbHuX Ai abo npui-
HATTA OKpeMMx npouecyasbHMxX piweHb. [lpose-
AEHHA 10CYA0BOro po3C/ifyBaHHA Yy PO3YMHi CTPOKM
3abe3neyvyye MNpokypop, cAiguMi cyaas (B YacTuHI
CTPOKiB po3rasay NuTaHb, BigHECEHWUX A0 MOro KoM-
neTeHLuii), a Cy0BOro NpoBajxeHHs - cya [7].

Bapto 3asHaumMTM, Wo nonoxeHHa cT. 28 KIK
YKpaiHM1 npo npouecyasibHi CTPOKM MOBHICTIO Kopec-
NMOHAYIOTb MONOXKEHHAM 4. 2 cT. 113 KIK YKpaiHu,
BiAMOBiAHO [0 AKOT OyAb-AKa npouecyasbHa AiA
abo CyKynHicTb AiM nig Yac KpumiHasibHOro npoBsa-
JXEHHA MalTb 6yTM BMKOHaHi 6e3 HeBMnpaBAaHOl
3aTPUMKM i B ByAb-SKOMY pa3i He ni3Hille rpaHuy-
HOrO CTPOKY, BM3HAYEHOro BiANOBiAHMM MOJIOXKEH-
HAM uboro Koaekcy [7].

OTKe, nonoxkeHHs cT. 28, c1. 113 KINK YKkpainum uin-
KOM BignoBigatoTb BUMoram NyHKTY 1 cT. 6 KoHBeHUii
Npo 3aXMCT MpaB JIIOAMHM i OCHOBOMOJ/IOXKHUX CBOOOZ
1950 pOKY LIOZ0 AOTPMMAHHA NpaBa Ha CNpaBeaIMBUIA
cyf. CTpPOKM KpUMiHa/IbHOMO MPOBaJAMXEHHA 3YMOBJIO-
H0Tb KOMIMOHEHT LUBUAKOCTI PO3CNiAyBaHHSA, asie pa3om
i3 UMM € 4YacTKOBO OO’€KTMBHOK YaCOBOK KaTero-
pieto. BogHouac WBKMAKICTb po3cnigyBaHHA nepebyBae
Y B3a€EMO3B’A3KY 3 OLiHOYHMMM MOHATTAMM, TaKMMM AK
«PO3YMHWUM CTPOK» Ta «[OCTATHICTb Yacy» ANA BYM-
HEHHA BiANOBIAHMX NpoLecyasibHMX Aik abo NPUMHATTA
npouecyasibHMX PpilleHb BiAMOBIAHO A0 MOJIOXKEHb
cT. 28 KIK Ykpainu [3, c. 98].

LWoao TayMayeHHs MoJIOXKEHHS «PO3YMHUIA CTPOK>,
10 ECMNJ/1 y CBOiM NpPaKTULi 3a3HaYaE, L0 BM3HAYEHHS
PO3YMHOCTi CTPOKY He MO}e ByTH OHAaKOBMM A/1A BCiX
crpas, BiAMoBiAHO, BCTAHOB/IEHHA €AMHOrO CTPOKY
ANA BCiX BUNAAKIiB € HepauioHa/lbHUM. TaKMM YMHOM,
Yy KOXHiM crpaBi BMHMKAE NpobsieMa OLiHKM pOo3yM-
HOCTi CTPOKY, fAKa 3aleXMTb Bif MEBHMX OOCTaBMH
(piweHHsa y cnpasi «bpoyraH (Brogan) Ta iHWi npotu
CnonyyeHoro KoponisctBa»). ¥ po3yMiHHi €CIJ1 ana
BM3HAYeHHA TPMBAIOCTi MEBHOIO CTPOKY PO3YMHWM
nepeayciMm HeobxigHO BCTAHOB/IEHHS MOro MoyaTky
Ta 3aKiH4YeHHA. CTPOK, SIKUIM 6epeTbca [10 yBaru y 3Ha-
YeHHi MOro PO3yMHOCTi, MOBMHEH OXOMJ/IOBATU BEChb
nepiog KpMMiHa/IbHOro NPOBaAMKEHHS.

BianosiaHo Ao no3umuii ECMNJ1y KprMiHanbHUX cnpa-
BaX «PO3YMHMM CTPOK>, NP0 AKMM iaeTbca y Y. 1 cT. 6,
MOXKe MoYMHATU BiANliK HEe TiIbKM 3 MOMEHTY BMCY-
HeHHs odiliMHoro o6BMHYBaYeHHs. Lle Moxe Biaby-
TUCA paHile, HiXK crnpaBa NoTpanuTb 4O CyAy (cnpasa
«/leBeep npotn benbrii» Big 27.02.1980 p.); 3 AHA,
KOJIM BUMMCAHO OpPAEP Ha apeLuT; 3 AaTh, KOJIM 3aLikaB-
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JIeHi ocobi 6yno odililHO NOBiAOMMEHO, WO MPOTH
Hel nopyLueHo KpMMiHa/IbHy CripaBy; 3 AaTh, KoK 6y10
noyato JgocyfoBe cnigcTeo (cnpasu «BemxoB npotm
®PH~> Big 25.06.1968 p., <«HolmacTep npotu ABCTpii»
Bin 27.06.1968 p., <«PuHrerseH npotu ABCTpii»
Big 16.07.1971 p.). «06BMHyBaYeHHA» ANA Linen
4. 1 cT. 6 K3MNJ/1 MoKHa BU3HAUYMTH SK odiLlilHe noBsigom-
JIEHHA KOMMETEHTHOI BJIa00 OCOOM, LIO € NiACTaBM
CTBEPAXKYBAaTM MPO BYMHEHHA HE KpUMiHaNbHOMO
3104mHy. Mpun upomy y n. 116 piweHHa €CMJT y cnpasi
Vergelskyy v. Ukraine Big 12 6epe3Ha 2009 poky 3a3Ha-
YeHO, L0 «PO3YMHICTb TPMBANOCTI NMPOBAAKEHHA Ma€E
OLIiHIOBATMCA Y CBiTNi KOHKPETHWMX OOCTaBMH CrpaBu
Ta 3 ypaxyBaHHAM TaKWX KpUTEpIiB, AK CKIaAHICTb
cnpasu, NoBeJiHKa 3aABHMKa Ta BiAMNOBiAHMX OpraHiB».
MogibHe pilleHHs yxBaseHe My cnpaBi «AHTOHEHKOB
npoTu YKpaiHu», Ae, KpiM Toro, Takox Ma€e 6patuchb o
yBaru xapaktep npoLecy Ta 3Ha4yeHHs, AKe BiH MaB A1
3aABHMKA (PilUeHHS Yy cripaBi «AHTOHEHKOB Ta iHLWi Npo
YKpaiun» Big 22 nuctonaga 2005 poky) [2].

M1TaHHA 3araJibHUMX CTPOKiB AOCYZ0BOro po3cCii-
JyBaHHA KOHKpeTu3oBaHe y cT. 219 KIK YkpaiHu.
3okpeMa, y ¢dopmi HakasoBoro npunucy npo Te,
WO A0CyA0Be pO3CAidyBaHHA 3 MOMEHTY BHECEHHA
BiJOMOCTElM Mpo KpUMiHa/sbHE MpPaBOMOPYLIEHHSA [0
€4MHOro peecTpy AOCYAOBMX PO3C/iJyBaHb [0 AHA
NMoBiZOMJIEHHA 0COGi NMpo Mifo3py Ma€ OyTM 3aKiH-
YyeHe: nNpoTAroM 12 MmicAuis - y KpMMiHanbHOMY Npo-
BaZyKEHHi LWOA0 HETAXKOro 3/7104MHy; 18 Micauis -
Y KpUMiHa/IbHOMY MPOBAaAXKEHHI LOAO TAXKKOro abo
0COG/IMBO TAMKKOrO 3JI04MHY. 3 AHS MOBiJOMIEHHS
0C06i Npo nifo3py AoCyA0BE pPO3C/liAyBaHHS MOBUHHE
6yTM 3aKiHYeHe: NpoTArom 72 roAamH - y pasi nosi-
JOMJIEHHA 0C06i Npo NiAo3py Yy BUMHEHHT KpUMiHab-
HOro MpOCTYNKYy abo 3aTpUMaHHA 0COOM B MOPAAKY,
nepegbadyeHomy 4. 4 cT. 298-2 KIIK; npotarom
20 pi6 - y pa3i noBigomneHHsa ocobi npo nigo3py
Yy BYMHEHHi KpUMiHaNbHOrO NMPOCTYMKY Yy BMNajKax,
AKLIO NiJO3ploBaHMIM He BM3HAE BMHY abo HeobXxia-
HOCTi MpoBeJeHHA A0AAaTKOBMX CAigumX (pPO3LUYKO-
BUX) AiM, a60 BYMHEHHA KPMMiHa/MIbHOro NpPOCTYMKY
HEMOBHOJITHIM; NMPOTArOM OAHOrO MicAusa - y pasi
NoBiZOMJ/IEHHA 0COO6i MPO Mif03pYy Y BUMHEHHT KpUMi-
Ha/IbHOrO MPOCTYMKY, AKLO 0CO60H 3afABJIEHO KJIO-
MOTaHHA MPO MPOBEAEHHA E€KCMEepPTM3M Yy BUNALKY,
nepeabadeHomy 4. 2 cT. 298-2 KIMK; npotarom fBox
micsauiB 3 AHSA noBigoMeHHs oco6i npo nigospy
Y BUMHEHHI 3104mMHy [7]. OTKe, BKaszaHa Hopma KIK
i BM3HAYa€E PO3YMHICTb CTPOKiB AOCYA0BOr0 po3C/i-
AYBaHHSA 3 ypaxyBaHHSAM 06’ €KTMBHUX 06CTaBMH, AKi
BM/IMBAKOTb Ha TPMBAICTb LIbOro CTPOKY.

Takox c1. 219 KIK YKpaiHu fojaTkoBo nepej-
6ayvae, WO CTPOK A0CYA0BOr0 PO3CAiZyBaHHA MOXKe
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OyTM NPOAOBXKEHO MPOKYPOPOM BifMNOBiAHOrO piBHA
abo cniguMm cyaaeto y nopaaky, nepeadaveHomy
B naparpadi 4 rnasu 24 KIK Ykpainu. 3aranb-
HWM CTPOK [J0CYZI0OBOrO PO3CJliAyBaHHA HE MOXKe
nepeBMLLyBaTM: OAHOro MicauAa 3 AHA MOBigOM-
NIeHHA 0co6i Mpo Nigo3py Yy BYMHEHHI KpMMiHasIb-
HOro MpOCTYMKY Yy BMNaJKax, nepegbayeHmx n.n. 1,
2 4. 3 cT. 219 KINK; wectn MicauiB i3 AHA NOBigOM-
NIeHHA 0Co6i Npo Mifo3py Yy BYMHEHHI HETAXKKOro
3/I04YMHY; ABaHaAUATM MicALiB i3 AHA NOBiAOMAEHHSA
0Cco6i Mpo Mifo3py Yy BYMHEHHi TAXKKOro abo 0cob-
JIMBO TAXKOro 3/104MHy [7]. 3aKoHoZaBeub nig 4vac
BMPilLEHHA NMUTAHHA NPO MOXJIMBICTb MPOAOBXKEHHA
npouecyasibHMX CTPOKiB AOCYA0BOro po3c/aigyBaHHA
B)KMBAE TaKi MOHATTA, AK «CKNaAHiICTb», «0COBGAMBA
CKNIaAHICTb» Ta «BUMHATKOBA CKJIAAHICTb KpUMiHab-
HOro NpoBaAXeHHA» (4. 3 cT. 294 KINK YkpaiHu)

Pa3om i3 TMM OCHOBHMMM acneKkTaMu BCTAHOBJ/IEHHSA
MOX/IMBOCTi MPOBaKEHHA [0CYA0BOro  po3c/iigy-
BaHHA Y CTPOKM, nepeabaveHi cT1. 219 KIK YKpaiHu,
MaTb O6YyTM KpuTepii AnA BM3HAYEHHA PO3YMHOCTI
CTPOKiB KpPWUMiHa/IbHOrO MpoBaJXeHHA BiAnoBigHO
no ct. 28 KK, a came: CKNagHicTb KpUMiHasIbHOro
NPOBaJKEHHA, fAKa BM3HAYAETbCA 3 YpaxyBaHHAM
KiJIbKOCTi Nigo3ptoBaHMX, 0OBMHYBaYyBaHUX Ta KpUMi-
Ha/IbHMX MPABOMOPYLLEHb, LWOAO AKMX 3A4IMCHIOETHCA
NpoBaZyKeHHA, 06cAry Ta crneumdiku npouecyanbHMX
[iM, HeoBXiAHMX ANA 3A4IMCHEHHS AOCYA0BOrO po3Cli-
AyBaHHA TOLLO; MoOBeZiHKa YYaCHWKIB KpUMiHa/IbHOro
NPOBaKEHHS; CMOCi6 3A4IMCHEHHA CNigYMM, MPOKYpPO-
pOM i CyaoM CBOiX MOBHOBarKeHb. KpuTepieM BM3Ha-
YeHHS pO3yMHOCTi CTPOKiB, a B ManMbyTHbOMY i miacTa-
BOIO NMPOZAOBKEHHA CTPOKY AOCYA0BOIO pO3C/ligyBaHHA
mae 6yTh i KprMiHanbHO-NpaBoBa KBasnidikauia npa-
BOMOPYLUEHHA, AKY BM3HaYalOTb 3rigHO 3i CTyneHem
TAMKKOCTI 3/10MMHY BignoBigHo Ao Bumor cT. 12 KK
YKpaiHW, noganbio opmoo A0CYA0BOr0O po3Caiay-
BaHHA, AKa BM3HAYAETbCA, 3BaXKalduM Ha MOJIOXKEHHA
cT. 215 KIK YKkpainu [3, c. 98].

3 ornAagy Ha 3arajibHi MOJIOXKEHHS JA0CYA0BOro
po3cnigyBaHHA, nig 4Yac KpuMiHasbHOroO mnpoBa-
[UKEHHA MPOKYpop Ta CAijuui cyans 3abesnevy-
I0Tb BMKOHAHHA BWMMOI 3aKOHYy LWOAO JAOAEPXKaHHA
CTpOKiB, 6e3nocepeaHbo BM3HayeHux y KIK Ykpa-
THW, 3 ypaxyBaHHAM BMMOI MiXHapOAHOro 3aKo-
HOAABCTBA, 30KpeMa: CKJAAHOCTI  KpWUMiHasb-
HOFO MNPOBAJAXKEHHA, MOBEeAIHKM YYaCHMKIB, fAKa
BM3HAYAETbCA 3 YpaxyBaHHAM KinbKocTi nigospto-
BaHUX, KPWUMiHa/ZIbHMX MpaBOMOpYLIEHb, 0BCAry
Ta cneundiku npouecyanbHUX Aid, HEOBXiAHMX ANS
3abe3neyvYeHHs HaJIeXHOT AKOCTi AOCYA0BOro po3c/ii-
AyBaHHA. Bumora [JOTpMMaHHA PO3YyMHOr0 CTPOKY
y pasi peanisauii AMCKpeUiMHMX MOBHOBaXKEHb
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€ 0C06/1MBO BaX/IMBOI, AKLO 3aKOHOM HEe BCTaHOB-
JIeHi YacoBi MeXi LWo40 NPUMHATTA TaKoro pilleHHs,
OCKi/IbKM 3asiBHMK MOXE OMWMHUTUCA Y HEBU3Haue-
HOMY CTaHOBMLLi Ha HEOBMEKEHUIM CTPOK. 3a TaKMX
06CTaBMH 3aABHUK MOXE OMWHUTUCL Y CKPYTHOMY
CTAHOBMLLi, WO MOXe CBiAYMTM NpPO NPUXOBAHY
dopMy cBaBinng. NMpoTe HaCNiAKM 3aKiHYEHHS CTPOKY
Ta TPMBaJiCTb PO3YMHOr0 CTPOKY BiApi3HATLCA
3a/1eXXHO BiJ MpaBOBOi CUCTEMM, i KOXHa JeprKasa
cama 3abe3nedvye 3aCTOCyBaHHA NPUMHLMNIB Bigno-
BiAHO A0 CBOro 3aKoOHoAAaBCTBA [4, C. 474].

BianosigHo a0 uy. 6 cT1. 28 KIIK YKpaiHuv nigo3ptoBa-
HMM, 0GBMHYBAYEHWI, MOTEPMiMM, iHLWI 0cO6M, NpaBa
UM THTEpeCU SAKMX OOMEXKYHOTbCA MiA Yac A0CYI0BOro
po3cnigyBaHHA, HajiNeHi nNpaBOM Ha 3BEPHEHHA [0
KOMMETEHTHUX OpraHiB, 30Kpema MpoKypopa abo cyay
3 KJIONOTaHHAM, B SSIKOMY BUK/IaZatoTbCA 06CTaBMHM, LLIO
3YMOBJIIOIOTb HEOBXIAHICTb 3AIMCHEHHS OKpEMMX MpoLe-
CyanbHMX Ail abo NpoBefEeHHS A0CY[0BOro po3c/idy-
BaHHSA Y GiNlbLl KOPOTKi CTPOKM, HixX Ti, WO NepeabayeHi
KpMMiHa/IbHWMM NpoLecyaslbHUM 3aKOHOM [7].

3aKkoHo/aBeLb MOOKEHHAMM YacTMH 1, 2 cT. 114
KMK YKpaiHu BCTaHOB/IIOE M [0AATKOBI rapaHTii 3a6e3-
MeYyeHHA 3aBAaHHA LUBMAKOrO KpUMiHa/IbHOro npoBa-
IXKEHHA LWOA0 CTPOKIiB A0CYA0BOrO0 PO3CAidyBaHHSA,
BKa3ylouM, WO A1A 3a6e3neyeHHs BMKOHAHHA CTOpO-
HamMM KPUMiHa/IbHOro MpPOBaJXKeHHA BUMOI PO3YMHOMO
CTPOKY CNigumi cyaas, CyA Ma€ NnpaBo BCTaHOB/IHOBATH
npouecyasbHi CTPOKM Y MeXax FPaHMYHOrO CTPOKY,
nepeab6ayeHoro KK, 3 ypaxyBaHHAM OGCTaBWH, BCTa-
HOBJIEHMX MiZ Yac BiANOBiAHOr0 KpMMiHa/IbHOro NpoBa-
AKeHHsA [7].

OpHak, He3BaKalouM Ha npouecyasbHi rapaHTil
JOTPMMaHHA Ppo3yMHMX cTpokiB, y KIK Ykpainn Bce
¥ 3a/MLLIAITLCA HEBM3HAYEHUMM NPOLIECYa/IbHMIM MOpSA-
JOK LLOJI0 OCKapXKEHHA PO3YMHMX CTPOKiB AK mpose-
JAEHHA [0CYy0BOro po3C/liAyBaHHA 3arasioM, TaK i mpo-
BEAEHHA KOHKPETHUX MpoLecyasbHUX AiM opraHamu
J0CYyZI0BOro po3C/ifyBaHHsA Ta NPOKypaTypy 30Kpema.

Crarta 308 KIMK YkpaiHM BcTaHOBMOE nops-
JOK OCKap’KEeHHS HeJOTPMMaHHA PO3YMHMX CTPOKiB
nig Yyac AOCYyA0BOro po3c/aigyBaHHA, 30Kpema, n 6.
cT. 28 Ta cT. 114 KIK YKpaiHu nepeabayeHo MOXKAU-
BiCTb 3BEPHEHHA A0 MPOKypopa, caigyoro cyaai abo
CyAy 3 KJIONMOTaHHAM NPO BCTAHOBJ/IEHHA CTPOKY ANA
3iMCHEHHA KPMMiHA/IbHOrO MPOBAAXKEHHSA, B AKOMY
BMK/1aZalnTbCA 06CTaBMHM, LLO 3YMOBJIIOWTb HE06-
XiHICTb 3AiMCHEHHA KPUMiHANIbHOMO MPOBAAKEHHS
(abo oKpemmx npouecyanbHUX Ain) y 6iNbll KOPOTKi
CTPOKM, HiX Ti, WO nepeabayeHi uum Kogekcom [7].
MpoTe B neplwomy BMNaAKy MAETbCA MpO CKapry,
a He Mpo K/OMoTaHHA. Y TakoMy pasi HeobxiaHo
3ayBaXkMTM, LLO BKa3aHi fBa CMocobu 3aXMCTy Mpas

€ CaMOCTiIMHMMM, a 3BEPHEHHA [0 ciigyoro cyani
i3 K/ONOTaHHAM NPO BCTAHOBJIEHHA MpoLecyasibHUX
CTPOKiB He noTpebye nonepesHbOro OCKapXKEHHS
NPOKYPOPY BMLLOIO pPiBHA HEAOTPUMAHHA PO3YMHMX
cTpoKiB y nopaaky crarti 308 KIK.

3akpinneHHa y KIK npaBa nigosproBaHoro,
06BMHYBa4Ye€HOro, MnoTepninoro, iHWMX 0Ci6, npaBa
UM iHTEepecH AKMX OOMEXYKTbCA Mif Yac AocyAo-
BOr0 pO3CNigyBaHHA, Ha 3BEPHEHHA A0 MPOKYpopa,
cnigyoro cyani abo cyZly 3 K/JOMOTaHHAM, Y AKOMY
BMKaZalnTbCA 06CTaBMHM, WO 3YMOBJIIOOTb HEOO-
XiAHICTb 34IMCHEHHA KPWMMiHa/IbHOrO NPOBAaKEHHS
(abo oKpeMMmx npouecyasibHUX AiM) y 6inbll KOPOTKi
CTPOKM, HixX Ti, WwWo nepeabdayeHi KINK, BTiNt0e MixkHa-
pOAHO-NPABOBMM CTaHAAPT, Ha AKMM HEOAHOPA30BO
3BeptaB yBary €CI/1. 3okpema, y cnpasi «Kyana
npotu Monbui» Big 26 xoBTHA 2000 p. cya chopmy-
JII0BaB NPMHUMM, 3riHO 3 SKMM HauioHaNnbHWMA Cy[
3060B’s13aHMIM rapaHTyBaTH BBEJEHHA OKPEMOT CyA0-
BOT mpoueaypM, Aka cTaHe edeKTMBHMM 3aco60M
NpaBOBOro 3axMCTy Yy pa3i NojaHHA CKapru Ha TpMBa-
JIMIA PO3rAsj CNpaBu, a HEMOXKIMBICTb BHYTPILLHBOIO
3aKOHO/aBCTBA 3a6e3MeyYnT CXOXMM 3aci6é npaBso-
BOrO 3aXMCTy MPUPiBHIOBaTUMETLCA A0 MOPYLUEHHA
cT. 13 KoHBeHLUjii.

YactmHa 2 ctatTi 308 KIK YKpaiHM BCTaAHOBJIOE
NopsAAOK po3rsifAfy CKapru (Came CKaprm) Ha nopy-
LUEHHS1 PO3YMHMX CTpoKiB. [poueaypa Ha nepLumi
norsiaz € NpocToo, MpoTe BOHa He Nepeabavae Mexa-
Hi3My, AKMIM 6U CnipaBAi BiAHOB/OBAB NPaBO BKa3aHMX
y 4. 1cT. 308 KIMNK YKpaiH1 0Ci6 Ha OCKap»KeHHS po3yM-
HOCTi CTpOKiB MpoBaZXeHHA. YacTMHa 3 BKasaHOi
ctarTi KMNK YKpaiHu BU3Ha4a€ mLie nosioxeHHA: noca-
J0Bi 0COGM, BMHYBaTi B HEAOTPMMaHHi PO3yMHMX CTPO-
KiB, MOXYyTb OyTM MpUTArHYTi A0 BiAnoBiZaNbHOCTI,
BCTAHOBJIEHOT 3aKOHOM. poTe, AK CBigYMTb NPaKTMKa,
MOXK/IMBICTb MPUTATHEHHA CNig40ro abo NpoKypopa A0
BiANOBiAaNbHOCTi Ta HaJlaHHS BKa3iBOK abCO/OTHO He
Ja€ rapaHTii WoA0 NpOoBEAEHHS J0CYA0BOro po3cii-
JAyBaHHA B PO3yMHi CTPOKM.

BianosigHo go n. 9" c1. 303 KNK YKkpaiHu pilieHHA
NpoKypopa npo BigMOBY B 3aJ0BOJIEHHI CKapru Ha
HEeAOTPMMaHHA PO3YMHMX CTPOKIiB CAigYMM, MPOKY-
popoM Mif, Yac AOCYZAOBOrO PO3CAigyBaHHA MOXKe
6yTM OCKapyKeHe ciiguyomy cyaai ocoboto, sKiM Bia-
MOBJ/IEHO Y 33/10BOJIEHHI CKapru, ii NpeACTaBHUKOM,
3aKOHHWM NpeACTaBHUKOM YM 3aXMCHUKOM [7].

LLloao ocKkapeHHs 40 NPOKypaTypu BMLLOMO PiBHA,
TO LeM 3aci6 pUAUMYHOIO 3aXMCTY TaKOX HE MOXe
po3rNfgaTMCh AK «e(EKTUBHUM» Ta  «ZOCTYMHMM>
(«MepiT npot1 YKpaiHu», n.n. 62-63; «TKayeB NpoTu
YKpainn», n. 35). €CMNJ1 Haragas, wo cT. 13 KoHBeH-
Uil rapaHTye edeKTMBHMI 3aci6 MPaBOBOro 3axMCTy

184

ITIBAEHHOYKPAIHCBKHH
ITPABHHYIYHH YACOITHC



y BignoBiAHOMY HalLiiOHa/bHOMY OpraHi B pasi nopy-
LUEHHA MOJIOXKEHb CT. 6 KOHBeHUii LWoao po3rniaay
CnpaBu YNpOAOBXK PO3YMHOr0 CTPOKY. 3aci6 € «edek-
TUBHUM>, AKILLO BiH MOKe BYT1 BUKOPUCTaHMI abo AN1s
MPUCKOPEHHA BMHECEHHA CYJOM pilleHHA Yy Cnpasi,
abo Ans 3abe3neyeHHA 3asBHMKA BignoBigHMM Big-
LUKOZAYBaHHAM 3a 3aTPMMKY, fAKa Bxe gonyuwieHa. Cya
JiMWOB BMCHOBKY, WO Yy Ui crnpaBi 6ys0 nopyLllieHo
cT. 13 KoHBeHLUiT Yepes BiACYTHICTb Y BHYTPiLLHbOMY
3aKOHOZAABCTBi eMEeKTMBHOro i AOCTYMHOro 3acoby
MpPaBOBOMO 3aXMCTY LLOAO CKapru 3asBHMKA CTOCOBHO
TPUBANOCTi pO3rnsaay KpumiHasbHOT cnpasu [5]. 3Bep-
HEHHA A0 OpraHiB MPOKypaTypu HE MOXHa po3rasagaTu
eeKTUBHUM Ta AOCTYMHMM 3aCOO0M 3axXMCTy 3 Ornagy
Ha Te, WO CTaTyC OpraHiB NpoKypaTypu 3a HauioHa/lb-
HMM 3aKOHOAABCTBOM He nepeabayae edeKTUBHMX
rapaHTif 418 He3aNeXHoro Ta 6e3CTOPOHHLOro nepe-
rnagy CKapr 3asBHMKa.

MpakTMKa JOBOAMTbL, LIO 3BEpPHEHHA A0 OpraHis
npokypaTtypy B nopsaky ctatti 308 KIMK YkpaiHu He
€ e(eKTMBHMM 3aco60M MPaBOBOrO 3axMCTy, LIO He
3a/IMLLIAE 3aABHMKY THLLOT MOXJ/IMBOCTI, OKPiM fIK 3Bep-
HYTMCA A0 CRigyoro CyAAi AK A0 OCTaHHbOro 3acoby
3abe3neyeHHs CBOiX NpaB, CMMPaYMCh Ha MOJIOKEHHSA
cTatei 6 Ta 13 KoHBeHLuji, ctatel 8 Ta 9 KIMK Ykpainu
Tomy, 6epyum 1o yBarm ToM @akT, Lo OpraHu NpoKypa-
TYPH, Ha fAKi NOK/IaZeHO 3aKOHOM 060B’A30K 3abes3rne-
YyBaTM MPOBEAEHHSA CNiACTBA Y PO3YMHi CTPOKM, CaMi
HeoHOpa30BO AOMNYyCKaloTb 6e3AiA/bHICTb, BKa3ye Ha
Te, WO po3raaj KAonoTaHb WoA0 A0AEPHKaHHA PO3yM-
HOCTi CTPOKiB Y KpMMiHa/IbHOMY NPOBaZyKEHHi MOBMHEH
MoK/laJaTmca BMKJIOYHO Ha criigvoro cyaaw [6]. o
TOrO X BCTaHOBJIEHHA TaKMX CTPOKIB yXBaJiolw CAia-
Yoro cyafi He NiaiAra€ OCKapKeHHo B anensuiHoMy
NnopAAKy, WO POOMTb HEMOXKJ/IMBMM MOZAsbLUE 3BOJIi-
KaHHA NPaBOOXOPOHLAMM.

BucHoBKM. OTKe, 3BaxKalouM Ha BAACTUBICTb
3arajJlbHMX 3acaj, KpUMIHa/IbHOrO  MPOBaZKEHHA,
3a3HaYMMO, LLO KOXHA NpouecyasibHa Ais abo npouecy-
asibHe pilleHHs Mig Yac KpMMiHA/NIbHOrO NPOBaAXKEHHSA
NOBMHHI GYTM npoBeAeHi abo NPUMHATI B PO3YMHi
CTPOKW. BoaHoYac mpaKTMKa 3aCTOCYBaHHA MOJIOXEHb
KMNK wofo A0TpUMaHHA pO3YMHMX CTPOKIB BKa3lye Ha
Te, WO PO3YMHi CTPOKM HE MOXKYTb MEpeEBMLLYBATU
nepezgbayeHi KMNK YkpaiHu CTPOKKM BUKOHAHHA OKPEMMX
npouecyasibHMX AiM abo NPUHHATTSA OKPEMMX NpoLecy-
a/IbHMX pilleHb. Take NOJIOXKEHHS 3YMOBJIOKTb BUMOMM
crater 219, 294-297 KMNK YKpainm wono o6oB’sa3Ky
nocasioBMX 0OCi6 opraHiB A0CyZA0BOr0O pO3C/igyBaHHA
3a6e3MneYnTM NpoBeAEHHA AOCYA0BOMO PO3C/iyBaHHSA
Y PO3YMHi CTPOKM, BU3HAYEHi KpUMiHA/IbHMM NpoLecy-
aJIbHMM 3aKOHOAABCTBOM. Y4YaCHMKamM KpUMiHaNbHOMO
NPOBaXKEHHA CJlii BMKOPMCTOBYBATM BCTAHOB/IEHMM
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KMNK YkpaiH1 nopsafok po3rnsagy KsornotaHb i ckapr
OO0 HEeAOTPMMAHHA PO3YMHMX CTPOKiB A0CYA0BOMO
po3cnigyBaHHA Ta 3BepTaTucA 3 NEePBUHHWMM 3Bep-
HEHHSAMM [0 NPOKYPOPa, AKMM 34iMCHIOE NpouecyasibHe
KEePiBHMLTBO AOCYAOBWMM PO3CiAYyBaHHAM.
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