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Cepennunkas 1. A.

K Bompocy o0 «310ynorpedaeHnn npaBom»

[TonsiTue “3noynorpedieHue mpaBom’ SIBISIETCS. HACTOIBKO MPOTUBOPEUUBBIM,
YTO B T€YCHUE MHOTHUX JIET YUEHBbIE HE TOJIbKO HE MOTYT JIaThb €My ONpPEACICHUS U
MCYEPIIBIBAIOIICH XapaKTEPUCTUKH, HO JIaKe OIpPEAeNUTh, CYHIECTBYET JIU JaHHOE
SIBJICHUE, UJIU HET.

[IpoGnemamu kBanmudUKaIMU 37I0YNOTPEOJICHUSI MPABOM U €ro MPaBOBBIMU
MOCJEACTBUAMM 3aHUMAJIUCh MHOTHE  BBLAAIOIIMECS UWUBWINCTBL, B TOM YHCIE
ArapkoB M.M., bapy M.U., bparycs C.H., I'pubanoB B.Il., Maneun H.C.,
ITokpoBckuiit N.0., PsacenueB B.A., u psan apyrux [3, c. 86] . IIpu s3toM crout
OTMETUTb, YTO B TEUEHHUE TMOCIJIECIHETO BPEMEHM HHTEpPEC K JaHHOMY BOIPOCY B
3HAYUTEIBHON MEpPE BO3POC, UTO CBA3AHO HE TOJBKO C BKIIIOUCHHEM B [ 'paxgaHCKuil
kKoqekc cratb 13 (ocobenHo 4. 3) [1, cr.13], HO M ¢ OTCYTCTBHEM €IMHCTBEHHOTO
B3IJIsA/1a HA TOHUMAaHUE MTOHATHS «3JI0YIIOTPEOJICHUE TTPABOMY

3noynorpebiieHne MpaBoM — 3TO OCOOEHHOE TPAKJAHCKOE MPaBOHAPYIIICHUE,
cnenuduKa KOTOPOro 3aKJII0YaeTcs B TOM, YTO JCUCTBUS HAPYIIUTENS BBIILIBIBAIOT
M0 HaJJIekKalIUM €My IpaBaM, HO MPHU ATOM HAPYIIAIOTCS MpaBa U OXOPOHIOBAHU
3aKOHOM HMHTEPECHI IPYTUX Jinil. M3BecTHbIE ciydan, KOT/a JIMIO UCIOJIb3YET CBOU
MpaBa UCKJIFOYUTEIBHO C IEIbI0 TPUYMHEHUSI Bpe/la IPYroMy JIMIY (Takue AeHCTBUS
HapyIIUTENs Ha3bIBatOTCs MMKaHoi). [[lnkana MOKeT UMETh KaKk MaTepHaIbHBIN, TaK
U TpoueccyalbHbId, Xapaktep. IIpegHaMepeHHOE YHUUYTOXKEHUE BIIAJICNIbLIEM
JOJDKHOTO €My HMMYIIECTBA C TeM, 4TOObl TakKuM OOpa3oM MOJIYYUTh BBITOJIHBIC
CTpPaxoBbI€ BBIIJIATHI, - 3TO IIIMKAaHa B MaTepuaibHOM moOHUMaHuu [4, c.75].
Hanpumep, ucrer; oOpamiaercs B CyJ ¢ UCKOM O BO3MEIICHUH MOPaJIbHOTO Bpea,
3apaHee 3Hass O OECHEPCHEKTUBHOCTH TaKOro HMCKa. B CBSI3M ¢ TeM, 4TO MMEHHO
OTBETYUK JOJIKEH JI0KA3bIBaTh CBOIO HEBUHOBHOCTb, YTO U HECET JJISI HEr0O MHOTHE

HEY/100CTBA UMYIIECTBEHHOTO MU MOPAJIBHOTO Xapakrepa. JTO SABISETCS MPUMEPOM,



npoueccyanbHou mukaHu. OTHocuTeNnbHO ['pakaaHCKOro Kojiekca YKpauHsl [1, CT.
13], TO OH YyCTaHAaBIMBAE€T, 4YTO HE JOMYCKAIOTCSI JACHCTBUSA JIAL, KOTOpPbIE
COBEPIIAIOTCS UCKJIIOYUTEIBHO C HAMEPEHHEM MPUYMHUTH BpEN IPYroMy JIMILY, a
TaK)Ke 3JI0yNOTpeOJIeHUs MPaBOM B Ipyrux gopmax. B ciyyae HecoOm01eHUs TUIIOM
IIPU  OCYIIECTBJICHUU CBOMX TMpaB 3TUX TPeOOBAaHUU CyJ MOXKET 00s3aTh €€
NPEKPaTUTh 3JI0yNOTPeOIeHHe CBOMMU MPaBaMH U MPUMEHUTH JPYTUE MOCIEICTBUS,
peIyCMOTPEHHbIE 3aKOHOM. MCXOJs U3 3TOr0o MOJOXKEHMS, MOXHO CKa3aTh, YTO
IIMKaHa SBISIETCS 0COOCHHOU (opMoil 37m0ymoTpedaeHus: mpaBoM. JlelicTBus nnia
CJIelyeT CUMTATh IIMKAHOW B TEX CIIydasX, KOTJla OHU OCYIIECTBIAIOTCS C MPSAMbIM
YMBICJIOM U C €JUHCTBEHHOU 1EJIbIO - MOBJICUb Bped Apyromy juily. Ciydan MIMKaHbI
SABJISIFOTCS. HEMHOTOUHCIIEHHBIMU M TAKUMH, YTO TPYJHO pacno3Hats [2, c. 107].
OpHoii U3 GopM HIMKAHBI €CTh HUCIOJIb30BAHUE T'PAKIAHCKUX MPaB C IEJbIO
OTPAaHUYCHMS] KOHKYPEHIIMM, a TaKXe 3JIOyHnoTpeOJieHHe JIOMUHHUPYIOIIUM
MoJIOKeHUEM Ha pblHKe. Ha mepBblid B3I, OI00HBIE NEUCTBUS OCYIIECTBIISIIOTCS
JUISL TOCTHKEHHSI JPYTUX LeJied, 4eM NPUYMHEHUE Bpea CBOEMY KOHTPAreHTY:
MIPUBJICUCHHE MOTpeoUTENEH, YBEJIMYCHUS I0X0J1a u TOMY
no100H0e.OTBETCTBEHHOCTh 32  YKa3aHHbIE  JICHCTBUS ~ YCTAaHABIIMBAETCS B
3aKOHOJATEILCTBE O KOHKypeHIUU. OHaKo, JOCTATOYHO YacTO I€Jdb KOHKPETHOTO
JIEUCTBUSA XO3SMCTBYIONIETO CyOBEKTa 3aKII04aeTcsi UMEHHO B MPUYMHEHUH Bpena
KOHTpareHty: yOBITKOB WJIM Bpela ero JeJoBOM pemyTauuu. B cBOw oyepensp,
JOCTUKEHUE JTAaHHOW 1EeNu SIBISETCS JJIsl 3TOTO JIMIa CPEACTBOM YIOBOJIBCTBUS U
CBOMX MHTEPECOB: MPUBIICYCHUE TIOKYTATENeH, YBEITUYEHUSI 00beMa MPOJaX U TOMY
nogo6Hoe.OIHaKO JJIg TOro, YTOOBI OXapaKTEepU30BaTh MOAOOHBIC NEHCTBUS JIUIIA,
HalpaBJICHHbIE Ha TNPUYMHEHUE Bpeda KOHTPAreHTy, KakK IIUKaHy, HEOOXOJNMO
TaKke, YTOObI HETOOPOCOBECTHBIN XO3SMCTBYIONINI CyOBEKT UCTIOIB30BAJT JIsl 3TOTO
JTOJDKHOE eMy MpaBo. TakuM o00pa3om, MMOJ NPU3HAKK IIIMKAHbl HE TMOMajacT,
HarpuMep, PaclpOCTPAHCHUE HEMPaBIWBONW HHGOPMAIMA O KOHKYPEHTE C IEJbIO
OpUYMHEHUsT €My  Bpela, BeIb Takasd  OTBETCTBEHHOCTh  YCTAHOBJICHA
3akoHoAaTeabcTBOM [4, c¢. 76].Emie onmHol cdepolt, rae BcTpeuaeTcs IIMKaHa,
SABJISIETCSl 00JIacCTh MPUMEHEHHsI HOPM KOpHOpaTUBHOro Tmpama. [IpaBa, xoTopwie

MpEeaOCTaBJIAIOTCA XOSHﬁCTByIOH.[HM CY6’beKTaM, A0CTATOYHO YaCTO HCIOJIB3YIOTCSA



HE MO MPSMOMY Ha3HAYEHUIO, & C LEJbI0 YIIEMJICHHS] UHTEPECOB TPEeThbUX Jull. B
HEKOTOPBIX CIy4asx MpaBO HA PEOPraHU3ALMIO FOPUINYECKOTO JIMLA UCIIOIb3YETCS C
€AMHCTBEHHON WLEbI0 - JIMIIWTHh YYaCTHUKA, KOTOPBIA BBIXOAUT M3 OOLIECTBA C
OTPaHUYCHHOW OTBETCTBEHHOCTHIO, €r0 3aKOHHOIO IIpaBa Ha TOJYyYEHHE YaCTU
umytmiectBa.llomoOHbpIe  ACHCTBUSA, HECOMHEHHO,  SIBIISAIOTCS  IMUKaHOW. B
TPAKJAHCKOM M XO3SWCTBEHHOM 3aKOHOJATENbCTBE HET CHEIHAIbHBIX HOPM,
KOTOpHbIE ObI 3allpenialiv BhlllleyKa3aHHbIe AeUCTBUs 5, c. 45].

[IpoaHanu3upoBaB IMUKAHY, MOKHO BBIIETUTH PsJl €€ NPU3HAKOB: BO-TIEPBBIX,
MIMKaHa MOXET OCYIIECTBIAThCS Kak B (opme paeicTBusi, Tak U B QopMme
0e31eiCTBUA, TO €CTh OHa MpEeJyCMAaTpUBAeT KaK aKTHUBHOE, TaK W IaCCHUBHOE
[OBEJICHUE JHIa, JAESIHUS OCYIIECTBISETCS B IPENENax CBOEro CyOBbEKTHBHOIO
npaBa, IpUYEM HUMEETCS B BUY HE CyOBEKTUBHOE MPaBO JUYHOCTH BOOOILE, HE €T0
coliepKaHue, a IMPOIECC pPealn3aluu 3TOr0 IMpaBa; BO-BTOPHIX, HAIMYUE MPSAMOIO
YMBICJIA U LIEJIM HAHECTH Bpeja APYyromy JIMIly, OAHAKO CaMO HaJIM4YUE TaKOro Bpena
HE ABIIAECTCS HEOOXOAUMBIM YCIOBUEM JUIS IPU3HAHMS JACSTHUS IIMKAHOW; B-TPETHUX,
TaKO€ JESTHUE HE SIBJISIETCS HApPYLIEHWEM KOHKPETHBIX IOPUIMYECKHUX 3alpeTOB WM
HEBBINIOJIHEHNEM o0s13aHHOCTEN.ClieJoBaTENbHO, IIMKAaHOU pU3HAETCS
MpeHAMEPEHHOE NesHue (AeiicTBUe WM Oe3eiCTBUE) JIMLa MO OCYLIECTBIEHUIO
CBOEro CyOBEKTHBHOIO MpaBa C HAMEPEHHEM HAHECTH Bpex Apyromy juiy. Jlumo,
YbM [paBa HapyUIeHbl B pe3yJIbTaTe 3JI0YNOTPEOJCHUS NPaBOM JPYTUM JIUIOM,
MMEET MPaBo Ha 3alIMTy criocodamu onpeaeneHHbiMu ['pakaanckum Kogexcom.

Hcxoass W3  BBILIEH3IOKEHHOIO, MOXHO CKa3aTb, 4YTO HEOO0XOAMMO
3aKperyICHHe MOHITHS IIUKaHbl B ['pakIaHCKOM KOJieKce YKpauHbI, YTO MPHUBEACT
K C€IMHCTBEHHOMY €ro TMOHMMAaHWIO ¥ TIPUMEHEHUI0 BCEMHU CyObeKTaMu
MPaBOOTHOIIIEHUM.
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