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KpuMiHaIbHO-8UKOHaeye Npaeo; KpuMiHabHull npoyec

YIK 343.35

B.B. Aupapieuiun,
acripaHT Kadeapu KpUMiHAJBHOTO MpaBa Ta KPUMiHOJIOTI]
OpecbKoro fep>KaBHOTO YHiBEPCUTETY BHYTPIlLHIl cripas

KPUMIHAJIbHA BIANMOBIJAJIbHICTb
3A HESAKOHHE 3BAT'AYEHHSI SIK TTPOSIB
KPUMIHAJIBALLIAHOT HAJJMIPHOCTI

AHoTauif. ¥ crarTi, 3 MeTO BCTAHOBJEHHsS (DaKTy HEBIAMOBIAHOCTI Ait0uoMy
3aKOHOABCTBY Ta HEIOLITbHOCTI KpUMiHaMi3awii «<He3aKOHHOTro 36araueHHs», CKIaL
sikoro nependauennil ct. 3682 KK Ykpainu, npoBeneHo aHaji3 HOpMaTHBHO-NPABO-
BUX aKTiB pi3HUX rajiysed npaBa. 3o0KpeMa, MpOBeIeHO aHali3 CKJIALy 3JI0YUHY, STKHH
nependavyeHnil naHOO cTarTelo. AKLEHTOBAHO yBary Ha HeoOXimHOCTi HOTPUMaHHS
nosoxkenb Koneruryuii Yxpainu, iHIIMX HOpMATUBHO-IPABOBUX aKTiB Ta MPUHLMUIIB
KpUMiHaJi3alii mig yac 3aKOHOZABYOTO Mpollecy. Pe3ynbTaToM HOCTiMIKEHHS € Mpo-
MO3MLiA WOA0 BHECEHHS 3MiH [0 Ail0UOro 3aKOHOJAABCTBA.

KatouoBi cioBa: kpumiHa/ibHa BifnoBifanbHiCTh, c1yk60Ba ocoba, Kpuminaib-
HUH KOJEeKC, He3aKOHHe 30araueHHs, KpUMiHaJi3alis, Kopymnuis, 3anobiranus Kopyr-

Lii, KpUMiHa/Ii3aliiHa HaAMipHICTE.

[TocraHoBka npo6aemu. Ckian Kpu-
MiHaJBHO-TTPOTUIIPABHOT'O «HE3aKOHHOTO
36araueHHs1» MiCTUTBCS Y TUCMO3ULIT 4. 1
cr. 3682 KK Ykpaiuu, sika 6ysa [0MOB-
HeHa y Posnmin XVII Ocob6auBoi yac-
THHH KpuMmiHaibHOro Komekcy 3aKOHOM
Yxpaiuu Big 07.04.2011Ne 3207-VI [1]
Ta 3i 3miHamu, BigmoBimHO no 3akKoHY
Ykpainn Big 12.02.2015 Ne 198-VIII
[2], Mmae HacTynmHMH BUTJSIA: «HAOYTTH
0c00010, YIIOBHOBAaXKE€HOI HA BUKOHAHHS
(yHKUiHd nepxkaBu abo MicueBOro ca-
MOBpPSILYBaHHS, Yy BJACHICTb aKTUBIB Yy
3HAYHOMY PO3Mipi, 3aKOHHICTb MiACTaB
HaOyTTA AKHX He MiATBepPIKeHO moKa-
3aMH, a Tak caMmo Tepejaya Helo TaKHX
aKkTUBIB Oyab-aKi# iHWiNH ocobi» [3].

Hana penakuisi ct. 368 KK Ykpainu
cTajla pesyJbTaTOM KpUMiHaJMbHO-Npa-
BOBOI MOJITHKH JepXKaBU B MpPU3MI
pedopmyBaHHsi cdepu 3anobiraHHsg Ta

NpPOTUAIl KOPYNUIHHUM NpPOSiIBAM Ta €
NPUKJIAAOM TapMoOHi3auii yKpaiHCbKOro
3aKOHO/MABCTBA i3 JeSKUMH pEKOMEeH-
JalisiMd Mi>KHapOJAHO-TIPaBOBUX HOKY-
MEHTIB, 110 € JA0BOJI aKTyaJbHUM [IJis
YKPalHChKOI NPaBOBOi CHUCTEMH Ha CbO-
rogHilmHi# geHb. [IpoTe, BBaxkaemo,
110 3MIiCTOBHO 3a3HaueHa JUCMIO3ULIA
MIiCTUTb HEBiANOBIAHICTH ITOJOXKEHHSIM
HALiOHAJBHOTO 3aKOHOJABCTBA, 30KpemMa
i Koncruryuii Ykpainu, ta e chopmo-
BaHOI 03 ypaxyBaHHS MiACTaB Ta
NPUHLMUNIB KpUMiHaJi3auii, sKi pospo-
0J/1eHi JOKTPHHOX KPUMiHA/JIBHOIO MpaBa.

AHaJi3 oCTaHHiIX AOCJiJXKeHb i ny-
Ooaikauin. Hocaimkenusm Teopii Kpu-
MiHasizauii B KpUMiHAaNIbHOMY MpaBi
sanmaduce: J1.0O. bBanabanosa, I1.C. Ha-
reab, A.®. 3enincekuii, I''A. 3106iH,
B.C. Kyb6anbcokuii, B.M. Kynpssues,
B.O. Haspoubkuii, [1.JI. ®pic Ta ixwmi

— 182 —



KpumiHanbHe npago ma KpumiHonoais; KpuMiHanbHO-8UKOHas e npaego; KpumiHabHuUll npoyec

HaykoBLi. [luTaHHs MpaBOBUX acrekTiB
KpPUMiHaJbHOI BiANOBiNAJBbHOCTI 3a He-
3aKOHHe 30araueHHs OyJu BUCBiTJeHI
y npausx JL.I1. Bpuua, J.0. F'apbase,
O.L. I'ysomaroro, O.I1. [leneru, M.B. Ko-
gyepoBa, B.H. Ky6anbcokoro, B.S1. Tauis,
M.I. XaBpontoka, .M. Scinp, a Takox,
0.0. HymopoBa, B.M. Kupwuuko,
B.M. Tpenaka, B.l. Trortorina Ta iHmunx
HAyKOBLB, $IKi KDUTHYHO OLLHIOIOTbH I10-
noxeHHs ¢T. 368 KK Yxkpainu.

MeTol0 CcTATTi € BCTAHOBJIEHHS
(haKTy HeBiAMOBIAHOCTI [Hilo4OMY 3a-
KOHOJABCTBY Ta HENOLIJBHOCTI KPHUMi-
HaJsisalii «He3aKOHHOTO 306aradyeHHS»,
ckJan skoro nependauvenuni cr. 3682 KK
Yxpainn.

Buksaap ocHoBHOro marepiaay.
PonoBum Ta ocHOBHMM 6e3mnocepemnHim
06’€KTOM NaHOT'0 3JI0YMHY BHUCTYMAITh
CYCIHiJIbHI BiTHOCHHU y cepi cayk00B0i
nisnpHOCTi, sIKi MoB’si3aHi i3 peasnisza-
uieto caykK60BUMH ocobaMu HamaHUX
iMm ¢yHKUift i nmoBHOBaxeHb. Jlonmat-
KOBUM 000B’3KOBUM Oe3nocepeaHim
00’€KTOM HE3aKOHHOro 30aradyeHHsi, siK
i iHWMX 3/704uHiB y cdepi cayxk060Boi
NisIIBHOCTI, € aBTOPUTET Ta MNPeCTHXK
JlepKaBHUX OPraHiB, OPraHiB MiCLEBOTrO
CaMOBpSILYBaHHS, HOPUAUYHUX OCiOmy-
6aiynoro npasa. Kpim Toro, BinmosinHO
no npumitku no ct. 45 KK Ykpaiuu,
3aKOHOJAaBellb BilHIC JaHWH 3JOYHH IO
KaTeropii KopymnuifiHUX, a TOMYy A0naT-
KOBUM 000B’3KOBHUM Oe3nocepenHim
00’€KTOM HE3aKOHHOro 30aradyeHHsI BH-
CTYNAKTb CYCHiJbHI BiAHOCUHU y cepi
3anobiraHHsl KOpYTILi.

[IpenmeToM maHOTO 3/JO0YMHY € aK-
TUBM (rpouli, MaHO TOLIO) y 3HAYHOMY
po3Mipi, 3aKOHHiCTBb MHiAcTaB HabYyTTs
SKMX He TMiATBEpPIKEHO [0Ka3aMH.
Posmip Takux akTuBiB, BiAMOBiIHO 10
MPUMITKH, CTaHOBUTH cyMy Oinbiry 1000
HEeONOJAaTKOBYBAHUX MiHIMYMiB HOXOMiB
rpoMaisii, U0 BiAMNOBiAHO A0 YHUHHOTO
MOJJATKOBOTO Ta OIOJXKETHOTO 3aKOHO-

naBcTBa ctaHoM Ha | JqumHsa 2018 poky,
cranoBuTh 920,500 rpuBeHb.

OsHakamu 00’€KTHBHOI CTOPOHU BHU-
CTyMNawTb CycMiJbHO Hebe3neyHi aii y
BUTJISAAI: HAOYTTS y BJACHICTb HAHUX
akTHBiB Ta/abo mepejaua NAHUX aK-
TUBiB TpeTriM ocobam (pisuuHuM Ta
IOPUIUYHUM), IIJISIXOM YKJaJeHHs Tpa-
BOUMHIB 3 JAHUMH aKTHBaMH. A 0TxKe,
3aKOHO/LaBelb CPOPMyBaB CKJIad 3J0-
unHy, nepenbdauvenuil u. 1 cr. 3682 KK
Yxpainu, K (opMasbHUH.

Cy06’eKTHBHA CTOpOHA CKJany Hesa-
KOHHOT'0 30araueHHsiXapaKTepHU3yETbCSH
BUHOIO Yy (opmi mpsMOTO yMHCHAY Ta
KopucauBoro MoTuBy. Cy6’eKT maHOro
3J0YMHY € ClelialbHO-KOHKPETHUM, a
came — ocoba, yMoOBHOBaKeHa Ha BHU-
KOHaHHSl (DYHKUIH nep:kaBu abo Micle-
BOTO camoBpsimyBaHHs. JlaHi ocobu Bo-
JIOMIOTb O3HAaKaMM CJYyKO00BOi ocobH, a
iX KOHKpeTHHH nepesik MicTuTh 1. 1 4. |
cT. 3 3akony Ykpainu «IIpo 3anobiranus
kopynuii» [4]. Sk caymHO 3asHauae
€.JI. CrpesblioB, TMOeNHaHHS 3aKOHO-
JaBYOTO TOHATTS «CHelialbHUH Cy0’eKT
3JIOYMHY» | TEOPETHUYHOro — «CIeli-
aJIbHO-KOHKPETHHH CyO €KT 3JI0YHHY»
Mae CHpUsITH Oiabll sIKiCHI TpaBoBii
OLiHLI BUMHEHOTO CyCHiJbHO Hebearneu-
HOTO NisTHHS i IPHU3HAUYeHHI0 OiJbll cripa-
BeIJIMBOTO MOKapaHHs1 0coli, sfika #oro
BuMHHJA [D, c. 61].

Y. 2 cr. 3682 KK Ykpainu, nepen-
Hauae KBasi(ikyouy O3HAKy CKIagy na-
HOTO 3JI0YHHY — BUHHEHHS CJIyKOO0BOIO
ocobolo, siKa 3aliMae BiANoBifanbHe CTa-
HoBulle, a 4. 3 cT. 3682 KK Ykpainu
nepenbauae ocobauBO KBaJigikyouy 03-
HaKy — BYMHEHH$SI CJy»K00BOI0O 0c00010,
dKa 3aiiMae o0coOJUBO BiAnoBima/JbHe
CTaHOBWILE, BUUYEPIHUN TepesiK SKHUX
3akpinsienu#t y mpumitui mo ct. 368 KK
Yxpainu.

BcraHoBuBLIM KpUMiHANBHY BiAMOBi-
NanbHICTh 32 HAaOyTTs aKTHUBiB, 3aKOH-
HicTb fKHMX ocoba He MoOxXe MiATBep-
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JUTH, 3aKOHOJaBellb OMNOCEpPeNLKOBAHO
MOKJAB Ha TMOTEHLIHHO BHUHHY 0cCO00y
000B’5I30K NOBeNEeHHS CBOei HeBHHYBa-
tocTi. JlaHe TMOJOXKEHHSI CYMepeunuTh
OCHOBOIOJIOXKHIM Mpe3yMIlLii HeBUHYBa-
TocTi ocobu, fiKka 3akpimaeHa y ct. 62
Koncruryuii Ykpaiau, 4. 2 ct. 2 KK
Yxpainn, 4. 1 ct. 17 KIIK Ykpaiau [6].
Taxk, ocob6a BBa)kaeTbCs HEBUHYBATOW y
BUMHEHH] 3JI0YMHY i He Moxke OyTH Mif-
JaHa KpPUMiHAJIbHOMY MOKApPaHHIO, NOKH
ii BUHYy He Oyne NOBENEHO B 3aKOHHOMY
MOPSAKY i BCTAHOBJNEHO OOBUHYBAJIbHUM
BHPOKOM CyHy. binbm Toro, HiXTO He
3000B’s13aHUH MOBOJUTH CBOIO HEBHUHY-
BaTICTb i MOXKe BiIMOBUTHUCH J1aBaTH IIO-
KasaHHs 1010 cebe, 4jaeHiB cBoei cim’l
Ta OJU3bKHUX POMANUIB.

3aKoHHUH TOPSIOKIOKA3yBAaHHS BHUHU
ocoOU y BUYMHEHHI 3/J0YMHY perjgaMeH-
toBauui apirounm KIIK Ykpaiuw, sxun
nepen6auae 060B’SI30K CTOPOHU OOBUHY-
BAUEHHS LIOJ0 BCTAHOBJEHHS 00CTaBUH
3JI0YUHY, SIKi CTAHOBJIATH NpeaMeT [0-
Ka3yBaHHs, B TOMY UHCJi O3HAKHOTO
ckaany. Tomy TpencTaBHUKH CTOPOHH
0OBUHYBa4YeHHS (CJiquuil, KEPiBHUK Op-
raHy IOCYJIOBOIO PO3CJifyBaHHS Ta MpoO-
Kypop) TOBWHHI JOBECTH BHHYBATiCThb
0COOU y BUMHEHH] 3/I0UHHY, B TOMY YHCJI
J0Ka3aTH (PAKT HEe3aKOHHOCTi aKTHUBIB,
SgKi HaOyTTi cay»KO60BOW 0C00010, SKILIO
BECTH MOBY PO He3aKOHHe 30arayeHHsl.

Kpim Toro, y 6ynp-sikomy pasi npu
BCTAHOBJIEHHI MOXKJUBUX HE3aKOHHUX
aKTHUBIB, IKMMHU BoJioJie ocoba abo dKi
€ MpenMeTOM IPaBOUYUHIB, CTOPOHA 00-
BHHYBAUeHHS, 3 METOIO MPOBeeHHS MOB-
HOro, BceOiYHOTO Ta 00 €KTHUBHOrO MI0-
CYZIOBOTO PO3CJiayBaHHs, 3000B’s3aHa
BCTAHOBUTH [IKepeJso TaKUX aKTHUBIB.
[Ipn ubomy, MpoOMOHYEMO PO3MOMIIATH
nmigctaBuw HaOyTTd akTHBIB Ha: 1) 3a-
KOHHI, fIKi BiIMOBiAalOTh MOil0OYOMY 32KO-
HONMABCTBY; 2) He3aKOHHi, sIKi B CBOIO
4yepry CJig TNOAIMMTH Ha 3JI04MHHI,
SIKi XapaKTepU3YIOTbCS KPHUMiHANbHOIO

NPOTUIPABHICTIO Ta CYCHiJbHO Hebe3-
NIEYHICTIO, Ta NMPOTUNpPABHI, AKi Xapak-
TepU3YIOTbCS MOPYLUEHHSIM [AiI0UOro
3aKOHOJNAaBCTBa, 0e3 03HaK 3JO0UHHY.
Orxe, 6e3 BCTAHOBJEHHS (DAKTy He3a-
KOHHOCTi migctaB HAOyTTs abo mxepes
AKTHUBIB Ta MPOBEJEHHS MOBHOIO PO3CJli-
JlyBaHHSI, HEMOKJIUBO BECTH MOBY MpO
niaTBepIAKEeHUH NpeaMeT CKJaany Hesa-
KOHHOTO 30aradyeHHS.

Kpuminanisauis pisiHHS, K 3a3HAUUB
['A. 35106iH, HOLiIbHA JHILE TOMI, KOJH
HeMae | He Moxke OyTH HOPMH, L0 Ha-
JIE2KHUM YUHOM peryJioBana O Biano-
BigHI BiIHOCHMHHM MeETOHNAMH IHIIHUX Ta-
Jy3eit mpasa [7, c. 241].

[Ilogo nmuTaHHS He 3JIOYMHHOTO, aJje
NPOTUIIPABHOTO MOPSIAKY HaOYyTTs ak-
TUBIB ocobaMu, $IKi yMOBHOBaXeHi Ha
BUKOHaHHS1 (pyHKLil nepxaBu abo Mic-
LIEBOI0 CAMOBPSIAYBAHHSI, TO BOHO Bpe-
TyJbOBaHO CT.CT. 23-26 3aKoHy YKpaiHu
«Ilpo 3amobiranus Kopymuii» Ta Mae
XapakTep TMPOTUNPABHOCTI MOB’s3aHOI
i3 Kopymnuiewn. 3aKoHOHABElb 0OMEXKYE
NpaBO OJiepKaHHS MOAAPYHKIB Ta Cy-
MicHULTBA abo0 cyMmilmeHHs ny6aiuHoi
cJ1y>KO0BOI AiIMBHOCTI 3 iHIIMMH BUIAMH
OTIJIaYyBaHOI MiIBHOCTI, @ TAKOX, BCTa-
HOBJIIOE ANMIiHICTPAaTUBHY BiANOBi#aJ/b-
HiCTb 3a MOPYLUEHHS NAHUX OOMeXKeHb
y cr.cT. 1721 1725 KYnAIl [8].

Tak, BigmoBigHO [0 3a3HAYeHUX 3a-
KOHOJIaBUMX aKTiB, ocobam, sKi yIMoB-
HOBaXKeHi Ha BUKOHAHHS (DYHKUIH mep-
’)KaBu a00 MiCLeBOro CaMOBPSIAYBaHHS,
JI03BOJIEHO OTPUMYBATH MOAAPYHKU Bif
0/1M3bKUX OCi0 Ta MONAapYHKH, $§IKi €
3araJbHONOCTYNMHUMU abo $Ki Xapak-
TEePU3YIOThCS 3arajJbHONPUHHATUMU 03-
HaKaM{ TOCTHHHOCTI 3 O0OME)KeHHSIM iX
Baptocti. [IpoTte, 3a6opoHeHO onepKYy-
BaTH, NPOCUTU 200 BUMAraTu MnoiapyHKu
nix yac peanizauii cay»k00BUX (PYHKLLI,B
TOMY YMCJi Bil MiANOPSIAKOBAHUX OCiO.
Kpim Toro, 3a60poHEHO OTPUMYBATH TPH-
OyTOK Bifx Oyab-siKoi MiANpHEMHHULBKOI
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Ta [HWOI AiAJBHOCTI, OKPiM BHKJaAa-
LbKOI, HAYKOBOI Ta TBOPYOI AiNBHOCTI,
MEIMYHOI Ta CYANIBCbKOI NMPAKTUKH, iH-
CTPYKTOPCBHKOI MPAKTUKH i3 CIOPTY.

SIk mpaBuIO, BCTAHOBJIEHHS (DAKTY
HE3aKOHHOCT] 30arayeHHs1 CayK00BOIO
0cob0l0 Ta OTPUMAHHS Hel aKTHBIB,
3aKOHHICTb MiACTaB HaOYTTH SIKUX He
NiATBEP/KYETbCS J10Ka3aMH, BKa3ye
Ha IX 3JIOYMHHI JKepeJsa, K 3arajbHO
KPHUMiHa/JIbHOIO CIIPSAMYBaHHS, Tak i iHIIi
OKpeMi KOpHUCJHBi CJy>KOO0Bi 3JI0BXKH-
BaHHsA. Hanmpuknan, ct.cT. 191, 364, 368
KK Ykpainu e okpeMHMH KapaHUMHU i-
SIHHSIMM, §IKi CIIpSIMOBaHi Ha 30arayeHHs
cayKO60BUX 0Cib, a OTpUMaHHSI HUMHU
HernpaBOMipHUX BUION, HE3AKOHHUX aK-
THUBiB Ta MaiiHa MOBHICTIO OXOIJIETHCS
00’eKTHBHUMM Ta CyO’e€KTHBHHUMHU O3Ha-
KaMM CKJaiB JaHUX 3J0YHHIB, sIKi BiJlHO-
cATbCsA N0 Karteropii mpeamertHux. Towmy,
J0JaTKOBa KBaJiikauis aifi caykK60BUX
oci6 e 3a cykymHicTio i3 ct. 3682 KK
YkpaiHW TOPYWHUTH iHIIE QyHIaMeH-
TaJlbHe KOHCTUTYLiHdHE MOJOXKeHHS —
3a00pOHU MNPUTSATHEHHS OBiUi 1O KpH-
MiHaJAbHOI BiAIMOBiNAJbHOCTI 3a OOHUH i
Tol camu# 3jourH (cT. 61 KoncTuTyii
Yxpainu, u. 3 cr. 2 KK Ykpainu, u. 1
ct. 19 KIIK Ykpainn).

Kpim Toro, cusim BpaxoByBaTH Tmif-
BULIEHUU piBeHb JATEHTHOCTI 3JI0YMHIB
cayk00BUX 0Ci6, B TOMY 4YMCJi i THX,
SKi MOXKYTb OyTH CIOCOOOM 3JIOUHHHOIO
36arauenns. Tak, Ha TpakTHLi AOBOJI
YacTO BUHUKAIOTb BUMAJIKU BHUSBJEHHS,
B Meplly 4epry, He CaMUX OAHUX 3J10-
YUHIB, a iX MojaJbllIHWX HAaCJdiIKiB, SKi
NPOSIBJSIIOTBCS Y BUMHEHHI OKpeMHX (i-
HAaHCOBUX omepauill abo MpaBOYMHIB i3
CYMHIBHUMH aKTHUBaMH, SIKi MOTJIM OyTH
OTPUMAaHi B pe3y/nbTaTi BUMHEHHS NAHUX
3nounHiB. Tomy, y Oynb-ikoMmy pasi
N0CTae 3aBAAHHS Yy BCTAHOBJIEHHI 3J10-
YUHHUX JI2KepeJs AaHUX aKTHUBIiB, a came
—O03HaK 3JI0UHHIB, fKi X chopMyBaIM Ta
HOCSITh XapakTep MpeAuKaTHUX. A TpH

BCTAHOBJIEHHI MPeAUKATHOIO 3JI0UHHY,
JIOATKOBO HeOOXiHO BECTH MOBY MpO
HasiBHICTb y MifIX BUHHOI 0coOW 0O3HAK
cKJIamy Jerajizainii (BimMWUBaHHS) JO-
XO[iB, OepKaHUX 3JOUMHHUM LUJISXOM
(ct. 209 KK ¥Ykpainu), 10 € TSKKAM
3JI0UHHOM.

BesymoBHO HasiBHiCTB cT. 368% y KK
YKpaiHd Ha CbOTOMHILIHIH AeHb 0OYMOB-
JICHO | NiABUIIEHUM piBHEM JIAT€HTHOCTI
BUILEBKA3aHUX TMpPeIUKATHUX 3JI0UHHIB,
KOJIM y 3B’SI3Ky 3 OKPEMHMHU MPHUUYMHAMH
BOHM 3aJIMLIAIOTBCS 1032 yBarow Inpa-
BOOXOPOHHHUX OpraHiB, a HeoOXiaHICThb
HalaHHA HaJIeXKHOI NpPaBOBOI OLIHKH
BUSIBJIEHUM (paKTaM CYMHIBHUX aKTHUBiB
cayK060BUX 0cCiO, Mae CBOIM pe3yJb-
TAaTOM KpHMiHaJi3alLil0 HE3aKOHHOTO
30araueHHsi, L0 MOPYILIYE HOPMHU iHILUX
HOPMATHUBHO-TIPaBOBUX akTiB. [lpoTe,
HaroJOLYyOUYW Ha TOMYy, L0 AJs MPO-
BEeJIeHHS I[MOBHOro, BceOiuHoro ta 00 ek-
THBHOTO JIOCYIOBOrO pO3CJilyBaHHS,
BCTAHOBJIEHHSI J2KepeJJaMOXKJIUBO He3a-
KOHHUX aKTHUBIiB Ta crnocobiB iX opmy-
BaHHS € 000B’f3KOBOIO yMoBOM. [Ipu
LIbOMY, BCTAHOBHUBILUM O3HAKH NAHUX Ipe-
JNUKATHUX 3J0YUHIB, BUHUKAE MUTAHHS
NnpaBuJbHOI KBanidikauii Ta poamexy-
BAaHHS CYMIXKHHUX 3JIOUYMHIB — HE3aKOH-
Horo 36arauyeHHs Ta JieraJisaliii JOXO/IiB,
OTPUMAHHUX 3JIOYUHHUM LIJISIXOM, Ta B3a-
rajii MATaHHS 11040 HeoOXimHOCTI y Ha-
aHocTi cT. 3682 y KK Ykpainu.

BBarkaemo Halbigbll BHUBa*KeHHUM,
NPaKTUUHO-IOLIJbHUM Ta 3aKOHHHUM BH-
pillleHHSIM JAHOrO MUTAHHS € NpPaBUJbHA
KBasiikalis npeauKaTHOro 3J04YMHY, B
3a/leXXHOCTi Bil BCTAHOBJEHHUX O3HaK
foro ckJjamy, 3a CyKymHicTio i3 cT. 209
KK  Yxpaiun, 06e3 BHUKOpPUCTAHHSA
ct. 3682 KK Ykpaiuu B3aradi.

Jlo Toro K, cepen MPHHLHUIIB KpH-
MiHaJ/i3auil B JOKTPHUHI KPUMiHAJBbHOTO
npaBa BUAIJIAKTH: «BiICYTHICTb IpO-
TaJIUH y 3aKOHi Ta He HaAMIipHICTb 3a-
OOpOHH, BU3HAYEHICTb Ta €IHICTb Tep-
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MiHOJIOTii, mouiabHicTB» [9, ¢. 177-179].
BpaxoByioun BHllle3azHaueHe, HA CbO-
FONHILIHIA JOeHb BHUHUKAE I[IUTAHHA
L1040 AOLIJMBbHOCTI KpuUMiHaJgaidauii He-
3akoHHOTO 30arauenHs. Kpim Ttoro, mpu
NOCJiIKeHHI JaHOTo MHUTaHHsd, BOaya-
€TbCS HAsIBHICTb HENOJIKIB KpUMiHaJ/b-
HO-IIPaBOBOI 3aKOHOTBOPYOCTI y BHIIAAL
HaAMipHOCTI KpuUMiHagisauii, siKa sBJsIE
co00I0 MepeHacHueHiCTb KPUMiHAJIbHOIO
3aKOHOJABCTBA KPHUMiHaJbHO-IPABOBUMHU
3a00poHaMHu, B $IKHX HeMae HeoOXif-
HOCTI Ha MpPaKTHLI.

[lomno wmikHapomHa-mpaBoBOi He0O-
XiZHOCTI y BCTAQHOBJIEHHI KpHUMiHaJ/b-
HO-TIPaBOBUX 3a00pOH B YKPaiHCbKOMY
sakonomascTei, To Kousenuis OOH
npotu Kopynuiieig 31.10.2003 y cr. 20
MiCTUTb peKOMeHJallifiHe MOJO0XKEeHHS
1100 KpHMiHanizalii He3akoHHOro 36a-
rayeHHsI, 3a 0O3HaKaMH: «3HAUHOI'0 30i/b-
LIEHHSl AaKTHUBIB OepxKaBHOI MOCAam0BOI
ocobu, siKe MepeBHILye ii 3aKOHHi N0-
X0OM i 9Ki BOHA He MOXKe€ paliOHaJbHO
obrpyuryBatu» [10]. OgHouacHo, naHa
KouBenuisi 3anumae 3a IlepxaBamu-y-
YACHULSIMH NpaBO [NOTPUMAaHHSI CBOE]
KOHCTUTYLIl T2 OCHOBOIOJIOXKHUX MPHUH-
LMIiB [PAaBOBOI CHUCTEMHM, LIO HE Bpa-
XYBaB YKpaiHCbKUH 3aKOHOIaBelb MpPU
KpHUMiHaJJi3alii He3akoHHoro 30ara-
yeHHst y cT. 3682 KK Ykpaiuu, uum mo-
pywuB Bulle3a3HaueHi Hopmu KoHcTu-
Tyuii Ta KOoAH(PiKOBAHUX 32KOHOAABUHUX
aKTiB.

[likaBol0o B maHOMY KOHTEKCTi I/
JOKTPUHU KpUMiHAJbHOrO NpaBa BBa-
JKAEMO TEOPETHYHY PO3POOKY «3aKOHO-
nasuuii Bipyc y cuctemi KK Yxpainn»
B.M. Kupuuko [11, c. 142-150]. ABtop,
Ha npukaani ct. 3682 KK Ykpaiuu, akry-
aJjlidye MUTaHHSI BBEIEHHSI Y KOIEKC 3a-
KOHOJABYUX MOJIOKEHb, SIKi Ha MPaKTHLI
MOXKYTb MPU3BECTH A0 MOPYyLIEHb MpaB
JIOJWHU Ta, $IK HACJiI0K, HOpMaTHUB-
HO-NIPABOBUX AaKTiB, SIKi BCTAHOBJIOIOTH
JlaHi NpaBsa.

[TigTpumyemo I1.JI. @pica, skuit 3a-
3gaumB, mo «yuHHUHd KK Hanssuuaizo
«repeBaHTaXKeHUi», cpepa KpUMiHaMb-
HO-TIPaBOBOI 3a00POHHM HEBUIIPABAAHO
posmnpena. lle Bu3Hauae Heob6XimHICTB
NPOBENEHHS JeKpuMiHagaisauii, 3By-
JKEHHS c(epu KPUMiHAJIbHO-NPABOBOIO
perymoBanus» [12, ¢. 27]. A.®. 3enin-
CbKHH HaroJIolye, 1o «npooJeMu KpHMi-
HaJi3auii Ta neKpuMiHaJjisauii... MOBUHHI
BUPILLIYBATUCA HE B PYCJi NOJMITUKH, 1110
MOCTIHHO 3MiHIOETBCS, a BIiAIMOBIigHO OO
BU3HAHUX Yy LUBiJMi30BAHOMY CYCHiJib-
CTBi 3arajibHOJIIOACBKUX MOPAJbHHUX LliH-
HOCTeH, MPUHLUIIB TyMaHi3aMy, clipaBef-
JIUBOCTI, 3aKOHHOCTI Ta Mujocepas» [13,
c. 15-16].

OpnHuM i3 MpOSBIB TAKOTO 3aKOHOIAB-
4yoro mnepeBaHTaKeHHsI, SIKHH MU BBa-
’)KaeMo Oifibll TOJMITUYHHM, HiXK Mpax-
THYHO HEOOXiZHUM Ta MNOLIJIbHHM, € CT.
3682 KK VYxkpainu. IlinTBepmxeHHSIM
LbOro € O(ililiHi CTAaTUCTUYHI AaHi, Bil-
noBinHo 10 sikux y 2015 poui B YkpaiHi
3apeecTpoBaHO 23 KpHUMiHaJbHUX MPO-
Ba/l’)KeHb 3 KPHUMiHaA/JbHO-IPABOBOI KBa-
nigpikauiero — c1. 3682 KK VYkpainu,
3 SIKHX B JKOJHOMY He IIOBiIOMJIEHO
BUHHi# 0co6i mpo migo3py i sk HacJ/iIoK
JKOJIHUU OOBHUHYBaJbHUH akKT He OYJO0
HampaBJeHo n0 cyny. Takumu kK OyJu
pesyabratu i B 2016 ta 2017 pokax —
JKONHUM OOBHHYBaJIbHUH aKT 32 NAHOIO
cTaTTelo He OyB CKEpPOBAHUU 10 CYLY.
Otxe, B MpaBO3aCTOCOBHIH MpaKTHL
ct. 368% KK Ykpainu maii>ke He 3acTo-
COBYETBCS.

BucHoBku. IlpoananisyBaBumIM mH-
TaHHSl BCTAHOBJICHHS KPUMiHAJbBHOI Bil-
MOBiaNbHOCTI 32 HE3aKOHHE 30arayeHHs,
BBAXKAEMO, 11O MOJ0oKeHHS cT. 3682 KK
YkpaiHu cyrepeuaTb OCHOBOIIOJOXKHIH
npe3ymnuii HeBuHyBaTocTi ocobu. [lin
yac (OpMYyBaHHSI NaHOI CTaTTi, 3aKOHO-
JaBLEeM He OyJIM BPaXOBaHi MOJIOXKEHHS
tTa npuHuunu Kouctutyuii Ykpainu Ta
{HIIMX HOPMATUBHO-NIPABOBHUX aKTIB,
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B TOMY UYHCJHiKOAU(IKOBAHUX, SIKI per-
JIAMEHTYIOTh MNpoLec 3AiHCHEeHHS KpH-
MiHaJBHOTO TpPOBaJKeHHs. BHacaimox
LIbOTO Ha CbOTOJHILLIHIA feHb iCHye mpa-
BOBa KOJIi3ifl, fIKa MOXKe IMPU3BECTH [0
CYTTEBOT0O MOPYLIEHHS MpaB Ta CBOOOX
JIIOQUHHM, SIKi perJaMeHTOBaHI MiKHapon-
HO-paBoBUMH akTamu Ta KoHcTHTyLiero
Yxpainn.

Takox, kKoHcTaTyemMo (akT BimcyT-
HOCTI OOLIJIBHOCTI y KpHUMiHaJi3auii He-
3aKOHHOrO 36arayeHHsi, 10 06YMOBJEHO
psnom mnpuuuH. [lo-mepime, icHyIOTB
JlieBi HOPMH Ta JieTaJNbHI NPOLEAYPH, SKi
HaJle’KHUM YMHOM PeryJiolThb BiIHOCHUHU
1I0JI0 BiAMOBiAAMBHOCTI CJaYyKOOBUX OCiO
32 OTPUMaHHSI HE3aKOHHUX aKTHBIB, §IK
Yy KpPUMiHaAJbHOMY 3aKOHOIABCTBi, TaK i
B iHIIMX rany3sx npasa. [lo-gpyre, Bin-
MOBiHO 10 MPaBO3aCTOCOBHOI MPaKTUKU
Ta CTATUCTHUHUX OaHuX, cT. 3682 KK
YkpaiHH He 3aCTOCOBYETBHCS, a OTXKE,
BiACYTHI MNpakTUYHA LiHHICTb [AaHOI

Hopmu. [lo-TpeTe, Ha wi# mincrasi BuU-
HMKa€e MHUTaHHS W00 HAAMipHOCTI KpH-
MiHaJ/JbHO-MPaBOBOi 3a00POHU, 1O € IO-
PYLIEHHSM AOKTPHUHAJbHUX MPHHLHUIMIB
kpuminamizauii. [lo-ueTBepTe, MixHa-
pOmHO-IpaBoBi 3000B’s3aHHS, He M103-
6aBasI0Th YKpaiHy npaBa NOTPUMAaHHS
CBO€I KOHCTUTYLii Ta OCHOBOIOJIOXKHHUX
NPUHLUIIB NPaBOBOi CUCTeMHU, i Oijbll
TOro, NUTAHH{ KPHMiHaJizauili He Imo-
BUHHI BHpIIYBATUCh B MOJITHYHOMY
pycJi.

BpaxoBytoun BulLleBHKJIALeHE Ta IO-
qoxeHHs cT. 8 Koncrurtyuil Ykpainu
LIOA0 TOTO, IO HOPMAaTHBHO-IPaBOBi
aKkTH npuiiMaroTbcsl Ha ocHoBi KoHcTu-
Tyuii YkpaiHu i MOBWHHI BiamosimaTu
iir, mpornonyemo ct. 368> KK Ykpaiuu
BUKJIIOUUTH 3 OcobsuBoi uactuan KK
Ykpainu, sK Taky, L0 NOPYyLIye HOPMH
Ta NPUHUMUNK BcTaHoBJeHHI KoHcTuTy-
Li€l0 Ta IHIIMMM HOPMAaTHBHO-IIPABO-
BUMH aKTaMH YKpaiHH.
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Andpuewun B.

Yro/soBHasi OTBETCTBEHHOCTh 3a He3aKOHHOe O0oOraleHue Kak MposiBieHWe KPUMUHAJHU-
3aLUMOHHON M3OBITOYHOCTH.

Annomayus. B cratbe, ¢ Le/bl0 yCTaHOBJNEHUS (PaKTa HECOOTBETCTBHS AEHCTBYIOLIEMY 3a-
KOHOATeJbCTBY U HELeJeco00pasHOCTH KPUMHHAMU3ALMH «HE3aKOHHOTO OOOTallleHUsi», COCTaB
KOTOPOTO TpeaycMoTpeH cT. 3682 YK YkpauHbl, NMpoBeeH aHAIW3 HOPMAaTUBHO-TPABOBBIX aKTOB
Pa3JIMYHBIX OTpacJjell rnpaBa. B yacTHOCTH, MpOBelEH aHAIM3 COCTABa MPECTYIJIEHUS, KOTOPbIH
MpeayCMOTPEeH OaHHOH cTaTbed. AKLEHTHPOBAHO BHHMaHHE Ha HEOOXOAUMOCTH COOJIOAEHHUS
nosoxkeHn# KOHCTUTYLMH YKpauHbl, APYrHX HOPMATHBHO-TIPABOBLIX aKTOB M MPHUHLHIIOB KpH-
MHMHaJ/MU3alMd BO BpeMsi 3aKOHOAATEJbHOTO Mpolecca. Pe3ynbTaToM HCCJeN0BaHUs SIBJSETCH
MpeaoKeHHe O BHECEHMH H3MeHEHHH B NeHCTBYIOLIEee 3aKOHOAATEbCTBO.

Kawuesovie cno8a: yronoBHasi OTBETCTBEHHOCTD, NOJKHOCTHOE JIMLIO, YTOJIOBHBIH KOIEKC,
He3aKOHHOe o0oraileHne, KpUMHUHAIU3ALMsl, KOPPYILHUS, NPeI0TBPAlIeH!s] KOPPYILHH, KPUMHU-
Ha/M3alHOHHAsT HU30BITOYHOCTD.

V. Andrieshin

Criminal responsibility for illegal enrichment as the manifestation of criminalization
redundancy.

Summary. This article deals withthe analysis of legal actsof different branches of law, in
order to establish the fact of inconsistencywith current legislation and the inexpediency of
criminalization «illegal enrichment», which is provided in the Article 368% of the Criminal
Code of Ukraine. In particular, this crime has been analyzedin detail. Emphasis is placed on
the need to comply provisions of the Constitution of Ukraine, other legal acts and principles
of criminalization during the legislative process. Proposal to amend current legislation is the
result of this article.

Keywords: criminal responsibility, official, Criminal Code, illegal enrichment, criminalization,
corruption, prevention of corruption, criminalization redundancy.
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