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MpaBoBa cucTema: TeopiA i MpakTUKa

VIR 343.37.7

MCUXIYHE HACUNbCTBO TA MOIO CMIBBIAHOLLEHHA 13
CYMIXKHUMU NOHATTAMU, WO BUKOPUCTOBYIOTbCA B
KPUMIHAZIbHOMY 3AKOHOAABCTBI

Cmamms npucsaYeHa cnis8iOHOWEeHHI0 NOHAMb ““npu-
MyC” i “Hacunbcmso”, “npumyc” i “npuMywys8aHHA”,
“npumyc” i “snaug”, “snaus” i “npuMywysaHHa”, a
MaKkos “mepopusysaHHAa’ 3 “npuMywysaHHAM” ma “Ha-
CcusbCmMBoM”. Y KpuMiHaIbHOMY npasi YKpaiHu 8iocymHi
J1e2a/1bHi BU3HAYEHHA YUX NOHAMb, HE PO3KPUBAEMbLCA
3Micm iX 03HaK, He Nnpedcmas/ieHa cucmema sudis CXOXUX
noHamsb. Kpim moeo, 8idcymHA AcHicmb y mepmiHo02iy-
Hux 8iOMiHHOoCcmMAX ma cnocobax ix 30ilicHeHHSA. Y 38° A3KY
3 yum dopeydHum 6yaa cnpoba npoaHasnizysamu, AKi came
mepMiHU 3aKoHodaseyb BUKOPUCMOBYE O/ BUPAXEHHA
NCUXiqYHUX POPM HACUJIbHUUbLKUX 3/104UHIB Y 3AKOHi npo
KPUMiHa/abHy 8idnosidasibHicmb, CKi/lbKU pasis y»Kusa-
€MbCA KOXXHe NOHAMMA i 8 AKUX BUNAOKAX 3aKOHOOAseyb
3acmocosye mol Yu iHwull mepMmiH.

Knto4osi cnosa: ncuxiyHe HacusbCcmao, npumMyc, npu-
MYWYBAHHA, NEePEeWKOOKAHHA, BNJIUB, MepPOpU3yBAHHA Ma
¢izu4He Hacuabcmaso.

CmambAa nocsAujeHa coomHoweHut noHamul
©T.M. Cobko, 2015

Cobko I'. M.
“npuHyxoeHue” u “Hacunue”, “npuHyxdeHue” u
“3acmassieHue”, “npuHy;xoeHue” u “sausHue”, “‘sausHue’
u “npuHyxdeHue”, a makxe “meppopu3zuposaHus” c
“npuHyxdeHuemM” u “Hacunuem”. B y20s108HOM npase
YKpauHbl omcymcmasyrom Jsie2a/ibHble onpedesieHusa 3mux
noHAmMuU, He packpbiBaemcs cooepKaHue ux NPU3HAaKos U He
npedcmassieHa cucmema sudos NoxoxKux noHamul. Kpome
mozo, omcymcmayem ACHOCMb 8 MEPMUHO0JI02U4eCKUX
pasnuyusax u cnocobax ux ocywiecmsseHua. B csa3u ¢
amum yMecmHa 6biia nonbIMKA npoaHasu3uposams,
KaKue UMEHHO mepMUHbl 3aKoHodamesb UCNOJib3yem
018 BbIPAXXEHUSA NCUXUYECKUX (OPM HACUbCMBEHHbIX
npecmynJsieHul 8 3aKkoHe 06 y20/108Hol omsemcmaeHHoCmu,
CKOJ/IbKO pa3 ynompebiaemca Kaxdoe noHAmue u 8 Kakux
C/ly4asx 3akoHodamesib npuMeHsem mom usu uHol
MEepMUH.
Kntodesble c/108a: ncuxuveckoe Hacusue, NpuHyoeHue,
npenamcmasosaHue, 8/uUAHUe, meppopu3uposaHue u
¢usuyeckoe Hacuue.

MEASHHNOVKPAINGRKHH
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MpaBoBa cucTema: Teopia i MpakTUKa

The article is devoted to the ratio of the concepts of
““coercion” and “violence”, *“coercion” and ‘“compulsion”
“coercion” and “effect”, “impact” and “coercion” and
“terrorizing” of “coercion” and “violence”. In criminal law
Ukraine no legal definition of these concepts not disclosed
the content of their characters, not presented system
similar types of concepts. In addition, there is no clear
differences in terminology and methods of implementation.
In this connection it was appropriate to attempt to analyze
what the legislator terms used to express the mental forms
of violent crime in the law on criminal liability of how
many times each concept is used and when the legislator
applies a given conctps.

Keywords: mental violence, coercion, compulsion,
obstruction, influence, terrorizing and physical violence.

AKTyanbHiCTb 06paHOi TeEMW OBYMOBNEHA TUM, LUO
cyyacHa KpuMiHanbHa noniTMKa YKpaiHuM piBHOKO Mipoto
CrpsAMoOBaHa AK Ha OXOPOHY MpaB i 3aKOHHWX iHTepecis
rpoMajsAH Bif 3/JIOMMHHMX MOCAraHb, TaK i Ha 3axmcT
rPOMajAH Bif} HE3aKOHHOIO NPUTAHEHHA A0 KPUMiHa/IbHOT
BifNOBifaNIbHOCTi. 3aXMCT XMUTTA, 340POB’A Ta 0COGUCTOT
cB060M 3abe3neyy€eTbC HOpMaMM YUHHOMO KpUMiIHa/IbHOMO
3aKOHY, TaKoX i NMpo 06CTaBMHM, WO BMKIOYAKTb
3/I04MHHICTb AifIHHSA, B IKMX 3HAMLLOB CBO perlameHTaLliio
iHCTUTYT bisnuHoro abo NcMxiyHoOro NpUMycCy, nepeadadeHui
y cT. 40 KK YKkpainu.

CyyacHe yKpaiHCbKe 3aKOHOJaBCTBO, Ha BiAMiHY Bij
6inblWOCTi 3apy6iXHMX KpaiH, LWMPOKO TPAKTYE MPUMYC i
NPUMYLLYBAHHA, BKJIIOYal0UM B HbOTO HE TisIbK1 @i3nyHy, a
M NcuxiyHy CKNazoBy.

OaHak npuMMyc Ta MPUMYLIYBAHHA € OAHMMM 3
HaM6i/blL HEOAHO3HAYHMX NOHATb YMHHOTO KPUMiHa/IbHOrO
3aKOHOAaBCTBa, AKi 6€3CMCTeMHO BMKOPMCTOBYIOTbCA
AK y Teopii, Tak i Ha nNpaKkTuui. Y 3B’A3KY 3 TUM BMHMKAE
Heob6XiAHICTb y TEOPeTUYHOMY BM3HAYeHHi NpuMMycy Ta
NpUMYLLIYBaHHSA SIK KPUMiHa/NbHO-NPaBOBMX KaTeropiM, a
TaKoX Y MpaBM/IbHOMY 3aCTOCYBaHHi HOPM KPMMiHa/IbHOro
npaBsa, B AKMX BUKOPUCTOBYIOTLCA Lii MOHATTA.

Y Teopii KpMMiHasibHOro rnpaBa HepiAKO 3MillyTbCA
NOHATTA “npumyc” i “HacunbcTBO”, “npuMmyc” i
“NpUMyLIYBaHHA”, “npuMmyc” i “BnauB”, “BNAuB” i
“NpuUMyllyBaHHA”, a TakKoX “Tepopu3yBaHHA” 3
“NpUMyLyBaHHAM” Ta “HacuibcTBOM”. Lle nos’A3aHo
Hacamnepej 3 TMM, WO Hi B YMHHOMY KpumiHanbHoMy
Kogekci YkpaiHu (gani KK), Hi B Teopii KpumiHanbHoro
npasa He BM3HAYalTbCA Li MOHATTA, HEMAE YiTKOro
OKpec/ieHHA 3MicTy X O3Hak. A oTxe, BiACYTHA ACHICTb
KpUTepiiB po3MeXXyBaHHA NCUXIYHOMO HACM/IbCTBA 3 iHLUMMM
CYMIXXHUMM NOHATTAMM.

MeToto cTatTi € aHani3 KpumiHanbHoro Kogekcy YkpaiHu
LWOJO BUKOPUCTAHHA B HbOMY MNCUXIYHOrO HacMAbCTBa Ta
CYMIXHMX 3 HUM MOHATD.

3MICT UMX MOHATb i CYMiXKHMX KaTeropii y cknagax
HaCUIbHULbKMX 3/TO4MHIB € HEOAHO3HAYHUM. TOMY, Ha Hal
nornaj, € AOpeyHMM MnpoaHanisyBatu, AKi came TepMiHK
3aKOHOZaBelb BUKOPUCTOBYE A1 BM3HAYEHHA NCUXIYHMX
dopm HacuIbHULBbKMX 3104MHIB Y KK YKpaiHn Ta B AKMX
BMMNaJiKax 3aKoHOJaBELb 3aCTOCOBYE Te YM iHLIE NOHATTA.

TepmiHn, AKi, Ha Haw nornaj, BUpaxaloTb isnyHe
Ta NCcuxiyHe HacM/IbCTBO, 3aKOHOJaBelLlb BMKOPUCTOBYE
6inble Hix y 90 cTaTTaAX i, BigNoBigHO, Le Maike TpeTMHa
Oco6mBoi yacTuHM KK YKpainu (amB. Tabn. 1).

1-2015

Tepwminu, ski B
KK Bupaxarors
TICHXIYHE

Ti (izuaHe

HACUIILCTBO

Crarrti KK, B sxux
BHUKOPUCTOBYETBCS
TEPMIHOJIOTIS, sSiIKa BUPaKa€e
ncuxivHe Ta QiznaHe

HACHUIILCTBO

3aranbHa
KIUTBKICTh
3a KOXKHUAM

TepMIiHOM

ITorposa

HACHUJIIbCTBOM:

y, 2 cr. 150-1, cr. 152,
cr. 153, 4. 2 ¢c1. 157, 4. 2 cT.
162, cr. 174, 4. 2 cr. 186,
4y, 1cr 187,49. 1 ct. 189 KK,
4y, 1 cr. 206, u. 1 cT. 258-2,
4, 2, 3 cr. 289, u. 2 ct. 365,
gy, 1 ct. 377, ct. 386, u. 2
cT. 393, 4. 1 ct. 398

17

HacunpHuupki aii:

cr. 109, m. 10 u. 2 ct. 115,
cr. 127, ct. 144, 4. 2 ct. 346,
q,2c¢r.405,u.1c1.442,4.1
cT. 447

HacwunbscTBo:

cr. 116, u. 2, 3 ct. 149, u. 2
cr. 150-1, cr. 152, cr. 153,
4y, 2 cr. 157, cr. 160, 4. 2
cr. 161, 4. 2 ct. 162, cr. 174,
y.2c¢r.186,4. 1cr. 187,4. 3
cr. 189, u. 2, 3 ct. 206, u. 1
ct. 258-2, u. 3 cr. 262, u. 2,
3 cr 278 KK, u. 3 cr. 280,
4. 2, 3 cr. 289, u. 4 ct. 289
(3aoxouyroua Hopma), 4. 1
cr. 294, cr. 295, u. 2, 3
ct. 308, u. 2, 3 ct. 312, u. 3
ct. 313, ct. 340, u. 3 cr. 342,
y. 1 cr. 345, 4. 1, 2, 3
cT. 355, 4. 2 ct. 365, cT. 386,
y.2cr.393,4. 1ct. 406, 4. 3
cr. 410, u. 2 cr. 431, u. 1
ct. 433, u. 1 ct. 446

37

Brums:

q, 1 cr. 258, u. 1 ct. 344,
ct. 369-2, u. 2 c1. 373, 443,
q. 1cr. 444

[MpumynryBanHs:

u. 2 cr. 143 KK, omnoce-
penkoBaHo (cr. 150 KK,
cr. 150-1 Ta 151, 304),
ct. 154, 4. 1 cr. 157, ct. 174,
4. 2 ct. 180, u. 1 ct. 258-2,
4. 1 ct. 280, 4. 1, 3 ct. 300,
u. 1,4 cr. 301, 4. 1 cr. 303,
u. 3 cr 342, 4. 1, 2, 3
cr. 355, u. 1 cr. 373, 386,
4, 1 cr. 404

19

Buxopucranus
(izuuHOTO T
TICUXIYHOTO

HaCHJILCTBA.

4, 2 ct. 180

IIpumyc:

ct. 127, ct. 173, 4. 1 ct. 266

45




MpaBoBa cucTema: Teopia i MpakTUKa

IlepermxomxanHs: . 1 cr. 158-2, cr. 160, 10
cr. 174, 41. 1 ct. 180, ct. 340,
cr. 341,u9. 1,2 cr. 343, 4. 1
cr. 344, cr. 363-1, 4. 1, 2
ct. 376
Braruenus: cr. 303, ct. 304 2
TepopusyBaHHS: ct. 392 1
3arajbHa KiIbKICTh 104

pasiB, B IKUX
3aKOHOJIaBe1b
BHUKOPUCTOBYE
TEPMiHH, SIKi B
KK Bupaxarors
NICUXIYHEe

Ti dizuune

HaCHUJIBCTBO

lMpoaHanizyBaBWM YMHHE 3aKOHOAABCTBO, MOXHa
3pO6GUTM BMCHOBOK, LWO: MOHATTA “Norpo3a HacM/IbCTBOM”
3acTtocoByeTbCA B 17 crattax KK, “HacuMabHMubKi Aii”
BXMBaeTbCA 8 pasiB, 37 pasiB - “HacMIbCTBO”, 6 pasiB
- “BnamB”, 19 pasiB - TepMiH “npumyLlyBaHHA”, 10 pasis -
“nepeLwkoKaHHa”, 3 - “npumyc”, 2 - “BTArHEHHA” i BCbOro
O/ZIMH pa3 BUKOPUCTOBYETLCA TEPMiH “i3nMyHe Ta NncuxiyHe
HaCMIbCTBO”, i TaKOX OAMH pa3 BUKOPUCTOBYETHCA TEPMIH
“Tepopu3yBaHHA™.

JouinbHo 6yno 6 npoaHanizyBaTH, fKi i3 UMX TepMiHiB
YXMBaKOTbCA A8 BMPaXKEHHA Ge3nocepefHbo NCUXiYHOro
HacUNbCTBA, i AKi BUparkaloTb Cyry6o gisnyHe HacMIbCTBO,
a TaKOX fKi 3 HUX MOXYTb BYTM BUMHEHT 3 BUKOPMUCTaHHAM
060X LUMX MOHATb.

Jlna BUpaXKeHHA NCUXiYHOro HacU/IbCTBa 3aKOHOJaBeLb
BMKOPMCTOBYE TEPMiHM “NOrpo3a HaCMLCTBOM” Ta “BN/MB™.
TepMiHuH, AKi BUKOPUCTOBYIOTLCA /181 BUPAXKEHHA BUHATKOBO
i3nMYHOro HacCUNbCTBA, € “HacUNbHULbBKI Aii”.

3ocepearMO yBary Ha TMX TepMiHax, AKi, Ha Haw norasaa,
€ cynepeysIMBUMM i B AKMX NCUXIYHE HACMNbCTBO 3HAXOAMUTb
CBO€E Bigo6paxkeHHA 6Ginbluoto mipoto, a came: “BnamBe”,
“npumyLyBaHHA”, “npmMmyc’.

TepMiH “npuMMyC” 3aKOHOaBLEM BUKOPUCTOBYETLCA AK
MmeTa i AIK 3aCib yYMHEHHSA 3/104MHY: AK MeTa -y cT. 127 KK Ta
4. 1cT. 266 KK i Aik cnoci6 BUMHEHHA 3104mMHY -y cT. 173 KK.
BiamiHHOCTI 3acTOCYyBaHHA TEpMiHY “npumyc”y cT. 127 KK,
4. 1cT. 266 KK 1a cT. 173 KK nonsrae B Tomy, LU0 B NepLUMX
BUMaZKax MPMMYC PO3rAafaETbCs AK KiHUEBMM pesysbTaTt
3/I04MHHOT O AifiHHA, a B APYromy - € 6e3nocepesHbo CaMmmMm
3/IOYMHHUM AiSHHAM. Y pamMKax Halloro AOCAiAXEeHHA Hac
LiiKaBUTb NPUMYLLYBaHHA AK CMOCI6 YYMHEHHSA 3/T04MHY.

3Barkatoum Ha ctatTio 173 KK “I'py6e nopylueHHa yroam
Npo NpaLo”, Ha Hal NoraiA4, NPUMYCHUTU MOXKHA TiJIbKM LWAA-
XOM MCMXi4YHOTr0 HACKM/IbCTBA, OCKi/IbKM, AKLLO LEeM 3/104MH
6yAe BYMHEHO LWIAXOM (i3UYHOro HaCUIbCTBA, TO BUHUKAE
CYKYMHiCTb 3/104MHiB. Hanpuknaa, Akwo po6oTojaselb
npumyLlye 16-piyHoro po6iTHMKa BMKOHYBaTHM OGOB’A3KM,
O BMXOAATb 3a MeXi TpyA0OBOro AOroBopy, TO Ue AifiHHA
6yae kBaniikyBaTmca 3a cT.cT. 173 Ta 150 KK YKpainu.

TepMiH “npuMMyLLyBaHHA” 3yCTPiYaETbCA B 3aKOHi Npo
KpMMiHanbHy BignosiganbHicTb 16 pa3is. Hacamnepep
HeobXiZJHO NpoaHanisyBaTtH, WO PO3yMIiETbCA 3aKOHOAABLIEM
nig UMM TEPMIHOM.

Y yactuHi 2 cT. 143 KK yKa3aHo npo “BUIyYEHHA B IOAMHA
LUIAXOM NPUMYLLYBaHHA a60 06MaHy i1 opraHis abo TKaHMH
3 METOI0 TpaHCMIaHTaLii”, TAKMM YMHOM, 3 AUCNO3ULIT Li€T

CTaTTi BUXOAMTb, WO NPUMYLLYBAHHA MOXJIMBO BYMHATU
TiNIbKM LWNAXOM NCMXiYHOrO HacuabcTBa. OBrPYHTOBYOYM L0
OYMRY, A0LiNIbHO NPUBECTM CMiBCTaBNIEHHA CKNAAiB 3/104MHIB
cT. 143 T1a c1. 144 KK, AKi MatoTb 0JHAKOBMIM 06’€EKT OXO-
POHM Ta pi3HWI NpeaMeT 37104MHy. Hanpuknag, MeTpeHko
Ma€e HUPKOBY XBOpPOB6Y, NMpu sKiM HeobxigHa onepauis no
TpaHcnAaHTauii uboro opraHy. OCKislbK1 Yepra Ha OTpPUMaHHA
JOHOPCbKOT HMPKWU JyXXe BeJInKa, BiH, BUKOPMCTOBYIOYM
CBOIX TOBApMLUiB, HACUIbHMULIbKMM LLIAXOM BUYYaE HUPKY B
iHWoT ocobu. KBanidikauisa B uboMy pasi byge 3a 4. 1cr. 121
KK, K HaHeCEeHHA YMUCHMX TAXKMUX TiIECHUX YLWIKOLXEHD.
A B pasi, K01 BUJTyYEHHA B II0AMHM BiAOYBAETbCA LW/IAXOM
BMKOPMUCTAHHA MCMXiYHOro Hacu/bcTBa abo obmaHy, cig
KBaniikyBaTu K 4. 2 cT. 143 KK. AKw0 po3rnsaHyTh cTat-
Tio 144 KK “HacunbHuLbKe AOHOPCTBO”, B AKiM yKasaHo,
WO BWJIyYEHHA KPOBi B JIOAMHM 3 METOK BUKOPUCTAHHA
T AK [JOHOpa, MOXJIMBE AK HAaCMIbHULbKUM LLIAXOM, TaK
i WNAXoM 06MaHy, MM MPUXOAMMO A0 BUCHOBKY, WO B
LbOMY CKNlaAi 3/104MHY HAaCMAbCTBO MOXJIMBE AK (i3nuHe,
TakK i ncuxiyHe. lMoBepTaryuMcb A0 Haloro npuknaay (ane
3 Moro iHTepnpeTyBaHHAM), lMeTpeHKy HeobxiaHa pifKa
rpyna kposi. AKLWO BiH 3a JONOMOrow CBOiX TOBapMULUiB,
HaCUJIbHULbKMM LLIAXOM BMJTYYaE LIK0 KPOB Y iHLLIOT 0co6u,
TO UiK 3/7104MH cnig KBanidikyBaTh TiNbku 3a 4. 3 cT. 144 i
poaaTtkoBoi KBanidikauii 3a 4. 1 c1. 121 KK He noTpebye.
ToMy Lo BTpaTa YacTMHM KPOBi He BiAHOCUTLCA A0 nepeniky
YMMUCHUX TAMKMX TiIECHUX YLIKOZKEHb, HEGe3neyHnx A4
XMTTA nig vac 3anogiaHHA. OTKe, pobMMO BUCHOBOK, LU0
npumyLlyBaHHA B ctatTi 143 KK Mae BMK/IOYHO XapakTep
NCUXIYHOro HaCM/IbCTBA.

He 3Baatoum Ha Te, wo B ctattax cT. 150 KK, cT. 150-1
Ta 151 ta 304 KK 3akoHoAaBeLb NPAMO He BKa3ye Ha AiAHHA Y
BMAI NPMMYLLYBaHHA, ane, Ha Hall NoraAaj, caMe Lie NOHATTA
BiH Ma€ Ha yBasi.

SKLO MM TOBOPMMO MpO eKcruyaTauito aiten (cT. 150
KK) i npo BMKOpPUCTaHHA MaNoONiTHbOT AUTUHM ON1A 3aHAT-
TA *ebpautBom (cT. 150-1), TO B LbOMY pa3i MoX/MBe
NPMMYLLYBAHHS JiTeMN LASXOM 3a/15IKyBaHHS abo NCHMXiYHUM
BMJIMBOM 3 GOKYy 6aTbKiB abo 0cib, fAKi iXx 3aMiHIOOTb.
KBanigikytouoto o3Hakow cT. 150-1 KK € 3acTtocyBaHHA
HaCU/IbCTBA YM MOTrPO3M MOro 3aCTOCYBaHHA, a BiMnoBigHO
B Y. 2 cT. 150-1 MOXMBe 3aCTOCYBAHHA AK NCUXiIYHOro, TaK
i @isnyHOro HacmnbCTBa.

Y cratTi 151 KK, ska nepepbayae nomiweHHAa fo
ncuxiaTpMyHoro 3aknagy 3aBifomMo 340poBYy 0co6y,
3aKoHoJaBelub He BUMKOPMCTOBYE XOAEH 3 TEpPMiHiB,
NoB’A3aHMX 3 HaCWU/IbCTBOM. BUXOAMTb, WO HACMIbCTBO
B laHOMYy BMNaJKy He BMKOPUCTOBYETbCA? Bignosiab Ha
3anuTaHHA € 04eBUAHOK. HacMbCTBO BUKOPUCTOBYETHLCA -
AK NcuxivHe, Tak i dismyHe. HaBpAag M MoXKHa yABMTU TaKy
cuTyauito, KoM NCMXiyHa 340poBa 0Coba BUABAE GaxKaHHA
6yTM He3aKOHHO MOMILLEHOI0 A0 NCMXiaTPMYHOro 3aKkaagy.

AHanisyroun BKasaHi cTaTTi, BUXOAMTb, L0 3aKOHOZaBeLb
He BUKOPUCTOBYE TEPMiH “NpUMYLLEHHS”, a NiAMIHIOE MOro
iHWKMMKM TepMiHammM: “ekcniyartauia”, “BMKOPUCTaAHHA”,
“He3aKoHHe NoMilLleHHA” Ta “‘BTArHEeHHA” . Ha Haw nornag, ue
CTBOPIOE YMOBM A/1A Pi3HOUMTAHHA 3aKOHY MPO KPUMiHa/IbHY
BiANoBifaNbHiCTb, WO, Yy CBOKW 4Yepry, NpuBOAMTbL A0
HenpaBW/IbHOT KBanidikauii. A Kpim Lboro, 3acTtocyBaHHSA
KPMMiHa/IbHOr0 3aKOHOZAABCTBA 3@ aHaJIori€ld 3abopoHEHO
BignosiaHO Ao 4. 4 cT. 3 KK. OTXe, NOBMHHi 6yTH BU3HAYEHI
KpUTEPIT OLIHKM 3a3HaYeHUX MOHATb, 3a pe3y/ibTaTOM YOoro
BOHM GyAyTb BipHO 3aCTOCOBYBAaTMCA Ha NPaKTMLi.

Axwo po3rnaHyTH cT.cT. 303 Ta 304 KK YKpaiHu, To MOX-
JIMBO ZiMTM BUCHOBKY, LU0 3aKOHOZABELb NPY BUKOPUCTaHHI
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KOXHOro 3 TepMiHiB “NpuMyLLyBaHHA” Ta “BTATHEHHA”
B6avaE ogHe M TeX came AiaHHA. Tak, y cT. 304 KK BuKo-
PUCTOBYETbLCA TEPMIH “BTArHEHHA” B 3/1I04MHHY AiA/IbHICTb,
a B cT. 303 KK - o6uaBa TepMiHM: “NpuMMyLLYBaHHA” Ta
“BTArHeHHA”. Xo4a, Ha Hall NOrasAz, BTATHEHHA MOXe 6yTH
AK JOOPOBiNbHMM, TaK i LAAXOM NPUMYLLYBaHHA.

KpiM Toro, HayKoBO-NpaKTU4YHi KOMEHTapi He NoAiNAlTb
TaKOX Ui MOHATTS M BM3Ha4aloTb, WO Ue Aii, yHacnigoK
AKMX iHWa ocoba BCynepey CBOEMY OaxaHHI MOBMHHA
3aMMaTmcs npoctutyuieto [5, 706]. AKWO HemMae pisHULi B
3aCTOCYBaHHi UMX TEPMiHiB, TO HaBilO B OAHOMY BMMaAKy
BMKOPWUCTOBYBaTM OAMH TEPMiH, a B iHLIOMY - 06M/Ba, AKLLO
X CYTHiCTb 0AHaKoBa. M1 AOTPUMYEMOCH NO3MLiT, L0 BOHM
MatoTb pi3Hi €TUMOJIOriYHi HaBaHTaXeHHA.

MpuMyLLIYBaHHA, AKe BUKOPUCTOBYETLCA B €T. 154 KK mae
BUMKJ/IOYHO NCHXiYHMI XapaKTep i BiAHOCUTLCA 40 NCUMXIYHOMO
HacMAbCTBa. AKLLO BUKOPMUCTOBYETLCA (Pi3MYHE HAaCKMIbCTBO,
TO ZiAHHA NOBMHHO KBanidikyBaTucsa 3a ctatteto 152 KK ta
153 KK.

Po3mexyBaHHA MiX 4. 1 Ta 4. 2 cT. 157 KK npoxoamtb
AKpa3 3a CNoco6OM YYMHEHHA 3/104MHY, Y. 1 - BUMHAETbCA
LUJIAXOM MPUMYLLYBAHHA, @ Y. 2 - WJIAXOM HacMbCTBa. 3
LibOro BUXOAMTb, LU0 Le pi3Hi peui.

HatomicTtb y ctatTi 174 KK pgaeTtbca Taka pejakuif:
“IpMMyLLYBaHHA A0 y4acTi y CTparKy abo NnepeLlKoKaHHsA
y4yacTi y CTpaMKy LWASXOM HacMIbCTBA YW MOrposu
3aCTOCYBaHHS HAacMIbCTBA abo LWAAXOM iHWMX Aid”. 3
LbOro BWIJIMBAE, WO HaMbGiNbll PO3MOBCIOAKEHUM LWAAX
NPUMYLLEHHA Ta NepeLlKoXaHHA € Yepe3 HaCUNbCTBO
i ogpa3y 3a3HayeHo, WO MOXK/IMBO LUAAXOM iHWMX AN,
NPUYOMY AKMX CaMe He BKa3aHo.

TyT BUHMKAOTb NUTAHHA, ANA P03 ACHEHHA AKWUX
MW 3BEPHY/IUCA [0 HAYyKOBO-MPaKTUYHOIO KOMeEHTaps,
B AKOMY BKa3aHo, WO Mij NpUMYyLIYBaHHAM [0 y4vacTi
y CTpanKy po3yMmieTbca AomaraHHa Bij notepninoro
B3ATM Y4acTb y CTpaMKy LUJISIXOM HACM/IbCTBA UM MOrpo3u
3aCTOCYyBaHHA HAaCM/IbCTBA a60 LUIAXOM THLIMX HE3aKOHHMX
ZiM (Hanpukiag, HaZaHHA Hakasy YM PO3MOPAAKEHHS).
3a/yyeHHsa npayiBHMKA 4O y4acTi y CTpaMKy WJAAXOM
obmaHy, nigkyny, 3agob6ptoBaHHA (06ILAHHAM 3a0XOTUTH
no cnyx6i Towo) abo B iHWMM CNoci6, AKUM He MIiCTUTb
e/leMeHTa NpUMYCY, He YTBOPIOE CKNAAY LbOro 3/104MHY.
BofHouac, cKaiMo, NO€AHaHHA HaCMNbCTBA 3 MiAKYNOM
cnig po3rnafatv AK NpuMyLlyBaHHA [3, 386]. M.l. MenbHUK
MPOMNOHYE po3rniafaTh 06’eAHaHHA HAaCMAbCTBA 3 MiAKYNOM
AK NPUMYLLYBAHHA, L0 BBAXAEMO CYNepeysIMBOI0 LyMKO0.

OT1e, M.l. MenbHKWK BBaxae, WO 060B’A3KOBOK
03HaAKOW LbOro CKAaAy 3/104MHY € MPUMYC, asie Yyu
BMKOPUCTOBYETLCA MPUMYC Npu obmaHi, nigkyni a6o
3a06proBaHHiI? M1 BBaXKaeMo, LU0 B JaHOMY BUNAaAKY NPUMYC
He BMKOPWUCTOBYETbCA TOMY, LIO ocoba i€ 3a BAACHOK
Boneto i, BigNOBigHO, AKWO HEeMae MpMMyCy, TO HEMaAE i
060B’A3KOBOT 03HaKM, @ OTXKe, HE Ma€E CKNaay 3/104MHy. Tomy
BBaYKAEMO, LUO LA CTATTA NOTPebye pefakKLii.

Tex came 6ayveHHsA ui€i npobnemun BigbyBaeTbCa B
KOMeHTapi Ao €T. 258-1, B AKOMY BKa3aHo, LU0 NPMMYLLYBaHHA
[0 BYMHEHHA TEPOPUCTUYHOIO aKkTy MOXE BUYMHATMCA 3
BMKOPMCTAHHAM 06MaHy. Je nig o6MaHOM po3yMieTbcA
3aBiJloMO HemnpaBAuBe NOBiZOMJIEHHA BiZOMOCTEN uM
3aMOBYYBaHHA NeBHUX (aKTiB. lpu BUYMHEHHI uboro
3/104MHY BiH MOXE MONAraTU y BBEAEHHI B OMaHy LWoA0
METU BUMHEHHSA AiM, SAKi CTAHOBMATb TEPOPUCTUYHMI aKT,
MOX/IMBUX HacnNiAKiB 3acTocyBaHHA 36poOi, BUYMHEHHSA
BMOYXY, nignany Towpo [5, 754] .

KomeHTap go ct1. 258-1 6yB npoaHanizoBaHo

B.O. HaBpoubKMM, B AKOMY YMKM 36iraloTbCa 3 JyMKamu
M.l. MenbHMKa BiJHOCHO TOro, WO MPUMYLLIYBaHHA MOXe
6yTH 3po6eHe LWNAXOM 06MaHy. OfHaK 06MaH He € BUAOM
npuvmMyLyBsaHHa [5, 830].

| 3HOB npu aHanisi ctatti 303 KK noBepTtaemocb Ao
TOro, WO Cnoco6amu MPUMYLIYBaHHA YU BTATHEHHA €:
1) 3acTocyBaHHA HacW/IbCTBA; 2) MOrpo3a 3acToCyBaHHA
HACMNbCTBA; 3) 3HMLLEHHSA YM MOLUKOANKEHHA MaMHa;
4) waHTax; 5) o6maH [5, 835]. MM noroaxKyemoch, Lo
06MaH € CNoco6oM BTAFHEHHA, MPOTE He € CMOCO6OM MpHU-
MYLLYBaHHA.

Posrnspgatoum ct. 180 KK, MoxHa 3po6bUTHM BUCHO-
BOK, L0 MepeLIKOAXaHHA HanexuTb A0 Di3UYHMX AiM,
BignoBigHO, 6inblue noB’asaHe 3 i3MYHMM HACUIbCTBOM.
MepelKoaKaHHA BignpaBneHHo peniriiHoro o6paay
NnonAra€ y CTBOPeHHi 6yAb-AKMX MepenoH, AKi CyTTEBO
YCKNAAHIOIOTb UM YHEMOX/IMB/IIOOTL MOrO BiAnpaB/eHHs.
BoHO Mo3Ke 34iMCHIOBA/IMCh LISIXOM MOrpo3, 3aCTOCYBaHHS
ismyHoro HacmMnbCcTBa, 06MaHy YM B 6YyAb-AKMM iHLLIMM
cnoci6 i monAratu, 30Kpema, y HeZonyLleHHi Bipyloumx
[0 Micus npoBeaeHHA peniriHoro o6psaay, 3aBigomo
HenpaBAMBOMY MOBiJOMJIEHHI NMPO 3arpo3y XMUTTI UM
3[10POB’t0 MOr0 Yy4YacHMKiB, HeO6I'pyHTOBaHiM BigMOBi B
K/ONoTaHHi Npo BMAaYy A03BOJY Ha Ny6ivyHe NpoBeAeHHA
06psaay, HeNpaBOMipHOMY BUTyYEHHI MpeaMETIB Ky/bTy, AKi
€ HeobXiHUMM ANa NpoBeAeHHs obpAaay, Towo [5, 402].
lpoTe NpMMyLLYBaHHA HaNEXMTb 40 NCUXIYHOrO HACM/IbCTBA,
npuM AKOMY BiAHeCTM MPMMYyLIyBaHHA A0 (di3nMyHOro
HaCM/IbCTBA MOXHa JMWe B TUX BMMajKax, KOaM ue
6e3nocepeHbO BKasaHO B AMCMO3MLIT cTaTTi, AK y 4. 2
cT. 180 “TpMMyLLYBaHHA CBALLEHHOCAYXMTENA LWAAXOM
@i3nyHoro abo NCUXiYHOro HacMAbCTBa A0 NPOBEAEHHA
penirifHoro o6psay”.

lMpoBiBLUM BKa3aHe AOCAiAXEHHSA, MOXKHA 3arnponoHyBaTH
3MiHM O YMHHOr O 3aKOHOAABCTBa, a CaMe Ha NpuKaagiy. 1
cT. 280 KK “lNpumyllyBaHHA npauiBHUMKa 3a/i3HUYHOrO,
noBiTpAHOro, BOAHOro, aBTOMOGiNbHOro, MiCcbKOro
€/IeKTPMYHOr0 YM MaricTpanbHoro Tpy6onpoBigHoOro
TPaHCNOPTY [0 HEBUMKOHAHHA CBOIX CNYXX60BMX 060B’A3KiB
LLI/IAXOM NOrPO3M BOMBCTBOM, 3aMOAIAHHAM TAXKMX TiNECHMX
YLIKOZKeHb ab0 3HMULIEHHAM MalHa LbOoro npauiBHMKA
UM 6M3bKMX MOMY OCi6”. A oTxe, AojaTu B Ha3By Ta
Aucnosuuilo ctatTi TepMiH “nepeLlukoaXXaHHAa”. Mu oTpu-
Manu 6 HacTynHy pejakuito:

“CratTa 280. lMpuMyLlyBaHHA npauiBHMKa TPaHCMOPTY
[0 HEBMKOHAHHA CBOiX CAY}X60BMX 060B’A3KiB abo
nepeLwKoKaHHA X BUKOHAHHA.

Y. 1cr. 280 KK. NprMmyLLyBaHHA NpaLiBHMKa 3a1i3HUYHOr O,
NnoBiTPAHOro, BOAHOro, aBTOMO6iNIbLHOrO, MiCbKOro
€/IeKTPUYHOro Y1 MmarictpasbHoro Tpyb6onpoBigHoOro
TPaHCNOPTY 0 HEBMKOHAHHA CBOIX C/Y60BMX 060B’A3KiB
abo nepelwKo}aHHA iX BUKOHAHHA LWAAXOM MOrpo3M
BOMBCTBOM, 3aMOAiAHHAM TAXKMX TiNE€CHMX YLIKOAXKEHb
abo 3HMLIEHHAM MalMHa Lboro npauiBHMKa UM 6IM3bKMX

MoMmy oci6”.

Taka 6 pepaakuia noBHicTi0 Bignosigana 3micTy uiei
HOPMM.

3HOB-TaKM, MoBepTakwymcb Ao 4. 2 cT. 180

“TIpMMYLLYBaHHSA CBALLEHHOCTYKUTENS WAAXoM i3nyHOro
abo NCUXiYHOrO HACM/IbCTBA [0 MPOBEAEHHS pesniriiHoro
06psay”, 3ayBaXXMMO, LU0 JIULLE B Lik CTaTTi 3aKOHOZaBeLb
BMKOPMCTOBYE CJ/I0BOCMOJIyYEHHSA “di3nuHe Ta ncmxiuHe
HacuabcTBO”. lponNoHyeMo nepenmMaTtuM AocCBij Ta
BMKOPWUCTOBYBATM Lie C/IOBOCMOJIYYEHHS B TUX CTATTAX, AKi
Npu NpMMyLLYBaHHi 060B’13KOBOIO 03HAKO MaKOTb (isnyHe
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Ta NcuxiyHe HacUbCTBO.

Baanoto, Ha Haw nornag, € pejakuia 4. 3 ct. 342, ge
nopazg 3 TepMiHOM “NpMMyLLYBaHHA” BMKOPUCTOBYETLCA
CNOBOCNONYyYEHHA TEPMIiHIB “NPUMMYLIYBAHHA LWAAXOM
HacmMabcTBa abo MOrposM 3acTOCyBaHHA HacMAbCTBa”.
BianosigHo Ao TOro, WO MM NPOMOHYBa/IM BULLE, NMOrpo3a
HaCM/IbCTBOM Ma€E BMKJKYHO NCUXIYHUX XapaKTep.
BignosigHo, ue NiAKpecne MOXAMUBICTb YYMHEHHA LbOro
3/104MHY AK 3a [JOMOMOroK NCHUXiYyHOro, Tak i disnmyHoro
Hacu/IbCTBa.

Y ctarTi 340 KK BKa3saHo, L0 He3aKOHHE NepeLLKoAXKaHHA
opraHisauii abo npoBeAeHH0 360piB, MITMHIIB, BYJIMYHMX
NoXoAiB i AEMOHCTpaUiM, AKIWO Le AiSHHA 6y/0 BYMHEHE
CNyK60B0OK 0C0600 abo i3 3acTocyBaHHAM i3zMyHOro
HacWbCTBA, BiAMNOBIAHO, Y JAHOMY BMNAaZAKY MOX/IMBE ULLE
di3nyHe HacMIbCTBO, TOAT AK BUMHEHHA LbOrO 3/104MHY
MOX/IMBE i 3 BUKOPMUCTaHHAM MCUXIYHOIO HAaCU/IbCTBA, NpoTe
KK BUK/IOYAE TaKy MOXMBICTb, KepyUnCb (POpMasIbHOIO
03HaKOK 3aKOHY MpO KpWMMiHasbHYy BignoBiganbHiCTb, a
TaKOX Yy Teopii KpUMiHaIbHOro NpaBa NPUHLUMMN 3aKOHHOCTI
BMpaXaeTbca (OPMYJIOI0: HEMAE 3JIOYMHY - HEMaAE
nokapaHHA 6e3 BKa3iBKM Ha Te B 3akoHi (nullum crimen,
nulla poena sine lege).

®opmanbHO - NOTiYHUMM i CMCTEMATU30BaAHUMM €
cT. 355 KK, cT1. 373 KK, 386 KK Ta 4. 1 cT. 404 KK, B AKMuX
3aKOHOAaBeLlb POOMTb YiTKe PO3MEXYBaHHA MiX NCUXIYHMM
i Di3UYHMM HACMIbCTBOM, NPU LIbOMY BUKOPUCTOBYHOUM iHLLI
TEPMiHK, NpoTe € BAAIMMM ANA PO3YMiHHA. YacTnHa 1 cT. 355
KK, 4. 1 ct1. 373 KK, 4. 1 c1. 404 KK noegHaHi i3 3actocy-
BaHHAM MNCMXiYHOr0 HAaCM/IbCTBA, a KBasiiKyo4i 03HaKM Lux
CKNIaZiB 3/104MHY MatoTb XapakTep (i3nyYHOro Hacu/IbCTBa.

Y cratTi 386 KK 3akoHozaBelLb BMKOPUCTOBYE TEPMiH
“nepeLuKoAXKaHHA” ana BUparkeHHA (i3MyYHOro xapakTtepy
BNAMBY M TEPMiH “NpMMYLIYBaHHA” A8 BUMpPaXKEHHA
NCMXiYHOro BMNJ/IMBY Ha 0COBY.

Mpu uboMy oamH pa3 y KK 3ycTpivyaetbca TepmiH
“Tepopu3syBaHHA” y cT. 392 KK, nig AKMM po3yMieTbcA 3acTo-
cyBaHHs i3MYHOro HacMIbCTBa a6o NOrpo3u MOro 3acTocy-
BaHHA 3 METO NMPUMYCHTH OCi6 Bi/MOBUTMCD Bif CyMNiHHOIO
CTaB/IEHHA A0 NMpaLli, AoAepXaHHA MPaBu PEXMMY, a TaKOX
YUMHEHHS TaKuX Al i3 NOMCTH 32 BUKOHAHHS FPOMAZCbKMX
060B’A3KiB 31 3MiLIHEHHSA AMCLUMMITIHK 11 NOPSAKY Y BUMPaBHiM
ycTaHoBi. TepopM3yBaHHAM BBaXKA€TbCA TaKOX rAyM i
3HYLLAHHA HaJ 3aCyAXEeHUMMM 3 METOI0 iX 3a/IiKyBaHHS M
nepeLLKoXaHHA BUKOHaHHIO NoKapaHHA [5, 1038]. Ha Haw
nornisA, uen TepMiH y cobi MiCTUTb yci BKasaHi TepmiHu, Taki
AIK: NOrpo3a HaCUIbCTBOM, HaCUJIbHULbKI Ail, HACMIbCTBO,
BNJIMB, MPUMYLLYBaAHHA, MEPELLKOAXKAaHHA Ta NpUMyC, ase
AKLLO Lie BCe POo3r/ifafaTi B pamKax NCUMXiYHOro HacK/bCTBa.
B3arani, Ha Hawy AyMKY, TEPOPU3YBaHHA MOBMHHO BiAHO-
CMUTUCb caMe A0 NCUXIYHOro HACKUJIbCTBA.

OcTaHHIM TEPMIHOM, KM MM PO3I/IIHEMO B MeKax Li€i
CTaTTi, € “Tepopu3yBaHHA”, AKWM BXKMBAETbCA Yy CT. 392
KK “Tepopu3yBaHHA Y BMNPaBHMX YCTAHOBAaX 3aCy/KEHUX
abo Hanaj Ha agMiHicTpauito, a TaKoX opraHisauisa 3 uieto
METOK OpraHi3oBaHOi rpynM abo akTMBHA y4acTb Yy Takii
rpyni, BUMHEHi ocobamu, AKi Bii6yBalOTb NOKapaHHA Y BUAi
no36aB/IeHHA BO/i UM Y BMAi OOMEKEHHS BOJIi™.

Mig Tepopn3yBaHHAM 3acCyAXXEeHWUX PO3yMieTbcCA
3acTOCyBaHHA A0 HUX (Pi3MYHOro HacMIbCTBa abo Morposm
MOro 3acTOCyBaHHS 3 METOK MPUMYCHUTH iX BiJMOBUTUCH
Bif, CYMJTIHHOrO CTaBJIeHHA A0 npaui, 4oAep>KaHHA NpaBu
PEXUMY, @ TAKOX YUMHEHHS TaKUX Al 3 TOMCTU 33 BUKOHAHHS
rpoMaZiCbKMX 060B’ A3KiB 3i 3MiLIHEHHA AUCLMNAIHK | NOPAAKY
y BUMpaBHil ycTaHOBi. TepopM3yBaHHAM BBaXKAETbCS TAKOXK

rIyM i 3HYLLAHHA HaJ 3aCyXEHNMMM 3 METOIO0 TX 3a/1AKYBaHHA
i NnepelwKoaXaHHA BUKOHAHHIO NMOKapaHHA [3, 894].

MiaTpuMytouM Apyry 4acTMHY LbOro BM3HAYE€HHA, WO
[0 TepOpU3yBaHHA BiAHOCUTBLCA TNYM i 3HYLWAHHA Haj
3aCyPKEHMMM 3 METOI0 1X 3aNAKYBaHHA, i Ue € NCUXiYHUM
HaCW/IbCTBOM, MPOTE MOBHICTIO HE 3rofHi, WO Le NOHATTA
oxonJtoe di3nyHe HacUIbCTBO.

LleM cknag 3/104MHY MOXK/MBO MOAINMTM HaBnia, ae
nepwa YacTMHa HaJieXUTb A0 MCUXIYHOro HacUNbCTBA
(Tepopu3yBaHHA Y BMMpPaBHUX YCTaHOBaX 3acCyXeHWX),
a Apyra yactuMHa - Ao i3M4yHOro HacuabcTBa (Hanag
Ha aAaMmiHicTpauilo, a Takox opraHizauis 3 uielo meTor
OpraHisoBaHoi rpynu abo akTMBHA y4acTb Yy Takin rpyni).

MigcyMoByuM, NPONOHYEMO:

Cxoxi 03HaKM € y BCix nepepaxoBaHMx NOHATTAX. OgHaK
He BCi 3 HMX € CYMIXXHMMM 3i MNCUXIYHMM HACUNLCTBOM.
Ha#6inbLu 6/1M3bKMMM A0 “TICMXIYHOTO HACMILCTBA™ € TEPMIHM
“norposa Hacu/IbCTBOM”, “NpuMyc”, “npuMmyLlyBaHHA’,
“BNIMB”, “Tepopu3yBaHHA”. HaTomicTb 6inbll 61M3bKMM
[0 Kateropii “di3nyHe HaCUNbCTBO” € “NepeLLKoAXKaHHA",
“BTArHEHHA”, “i3 3aCTOCYBaHHAM HacMIbCTBA” .

MpuMyLLIYBaHHA BiAHOCUTBLCA [0 NCMXIYHOrO HAaCU/IbCTBA,
npuM AKOMY BiAHECTM NMPUMMYyLyBaHHA A0 di3nMyHOro
HaCUNbCTBa MOX/IMBE JiMLIE B TMX BMNagKax, KoJu ue
6e3nocepe/jHbO BKa3aHO B AMCMNO3MLiT CTaTTi.

MiaTpMMy€eEMO No3muiio, Lo 06MaH € CNOCOO6OM BTATHEHHSA
B 3JI0MMHHY JifANIbHiCTb, MpOTe OOMaH He € CNocobom
NPUMYLLYBaHHA.

ICHYI0Tb BUNAZKM, KOJIM 3aKOHOAABELLb HE BUKOPUCTOBYE
TepMmiH MPUMYLIEHHA, 3aMiHIOYM MOro caoBamu
“eKkcnayaTauia”, “BMKOPUCTaHHA”, “HEe3aKOHHE MOMILLEeHHA”
Ta “BTAHEHHA”, NpoTe Lie NpMBoAe A0 Pi3HOYUTAHHA 3aKOHY
npo KpMMiHa/ibHy BignoBiganbHicTb, Hanpuknag: ct. 150 KK,
cT. 150-1 KK, 151 KK T1a 304 KK. BBaxkaemo, L0 Ui cTaTTi
noTpebyoTb HOBOT peAaKLifa ANA YHUKHEHHA Pi3HOYUTAHHS;

BBaxkaemo, WO AesKi BM3Ha4eHi TepMiHM HeobXiAHO
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